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Meeting of State Board of Bar 
Commissioners 


HELD IN LOUISVILLE ON JULY 12-13, 


The Board of Bar Commissioners 
opened a two-day session on July 12th 
in Louisville, Kentucky. The Board 
discussed the program that should be 
presented at the various District Bar 
meetings to be held at nine key points 
during the summer and early fall of 
this year. 

Mr. Harry b. Mackoy, chairman of 
the Committee on the State Constitu- 
tion presented a report for the com- 
mittee. It was the opinion of the 
Board that while changes appeared 
highly necessary in the present Con- 
stitution, pending discussion of this 


subject matter at the various District 
Bar meetings the Board should not 
favor any particular method of ac- 
complishing these changes. 


1945 


The Legislative Committee of the 
Board made a report and stated that 
three subjects on which it was work 
ing were the following: 

(1) General Corporation Act; 
(2) A Friend of the Court Act, to 
assist circuit judges in divorce cases 
where infants were involved; and (3) 
An Act Dealing with Ancestral I:s 
tates and amending the existing stat 
utes on descent and distribution. 

It was the opinion of the Board 
that a public relations committe 
should be appointed to keep the pub 
lic fully informed as to the activities 
of the bar and to actively combat 
statements that tended to reflect un 
favorably upon the legal profession 
Mr. Dodd appointed Mr. Gavin Coch- 
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ran, Louisville, chairman, and Mr. 
John B. Rodes, Bowling Green and 
Mr. John Davis, Lexington, as the 
members of this committee. 

Reports were submitted to the 
Board by Col. Henry J. Stites, chair- 
man of the District Bar Organization 
Committee; Mr. Sam Cheek, chair- 
man of the Legislative Committee ; 
\ir. Davis Edwards, chairman of the 
Probate Practice Committee ; and Mr. 
David Castleman, special counsel for 
the bar in the litigation now pending 
against banks and trust companies. 

lhe vacancy in the office of treas- 
urer which occurred through the 
death of Mr. C. Hill Cheshire was 
filled by the election of Mr. H. H. 
tlarned, Frankfort, Kentucky. 


The Board of Bar Commissioners 
were the guests of Mr. and Mrs, Ed- 
ward A. Dodd for dinner at their 
home on June 12. 1945, in Louisville, 
Kentucky. _ In addition to the Board, 
other guests present were Judge 
Shackelford Miller, members of the 
Jefferson Circuit Court, and a num- 
ber of personal friends of Mr. and 
\irs. Dodd. 


District Conferences have been 
held pursuant to schedule at Paducah 
on July 17, Henderson on July 18, 
Bardstown on July 19, Paintsville on 
\ugust 28, and Cumberland Falls on 
\ugust 30. Each Conference fol- 
lowed the programs outlined in the 
June issue of Kentucky State Bar 
Journal. Mr. J. F. Gregory, head of 
the Central Division, Technical Staff, 
delivered addresses at Paducah, Hen- 
derson, and Bardstown on Federal 
lax problems and procedure, with 
Mr. J. H. Pigg, assistant counsel, hav- 
ing handled the same subject at 
Paintsville and Cumberland Falls. 


Mr. James S. Bate, Jr., Kentucky War 
Bond Director, emphasized the im- 
portance of war bonds of the “E,” 
“F,” and “G” i 


series as desirable in- 
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HON. H. H. HARNED 
Of Frankfort 


He succeeded C. Hill Cheshire as registrar 


and treasurer of the association 


- -_ 


vestmenis to protect emergency prob 
lems and Judge Roscoe Dalton, Ken- 
tucky Federal Housing Admunistra- 
tor, explained the housing loan pro- 
visions of the G. I. Bill of Rights 
legislation. Attendance was more 
than fifty per cent above previous 
conferences covering the particular 
areas and with apparent unanimity 
the lawyers present recognized the 
importance of the subjects covered 
At the Paintsville conference Mr. T. 
M. Galpin, Jr., spoke on legal ethics 
and at Cumberland Falls, Mr. W 
Hugh Peal of the New York City Bar 
discussed administrative law pro 
cedure and problems. Mr. Edward 
A. Dodd delivered the President’s ad 
dress and emphasized the pending 
litigation with the Louisville Trust 
Companies on account of their illegal 
practice of law, together with possible 
State Constitution amendment or con- 
vention procedure and other activities 
of the administration. 


The remaining meetings will be in 
Lexington at the Lafayette Hotel on 
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LATIMER OF GLASGOW 
Judge Latimer has the Republican nomi 


JUDGE C. B 


nation to succeed himself as a member 


of the Court of Appeals 


September 17, Louisville at the Ken- 
tucky Hotel on September 18, New 
port at New Heidelberg Inn on the 
Alexandria Pike on September 19, 
and Ashland at the Henry Clay Hotel 
on September 20. Judge Vest is get 
ting results in his program to in- 
crease the Kentucky membership in 
American Bar Association. His 
speeches are short, bat forceful. He 
will also appear on the remaining pro- 
grams. Mr. J. P. Wenchel, chief at- 
torney for Internal Revenue Depart- 
ment, will make the income tax talks 
at Lexington, Louisville, and New- 
port, while Mr. Pigg will handle that 
subject at Ashland. Mr. Bate and 
Judge Dalton will make their talks 
at all four conferences, as well as 
President Dodd. Attached to the De- 
cember issue of Kentucky State Bar 
Journal, as an appendix, will be the 
complete speeches of Messrs. Wench 
el, Gregory, and Pigg, together with 
the speeches of Judge Dalton and Mr. 
Bate. This appendix will prove an 


invaluable textbook and reference for 
all Kentucky lawyers as a basis for 
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income tax procedure, G. I. housing 
loans, “IE,” “F,” and “G” bonds 


All Kentucky lawyers who have 
tended these conferences realize tl 
future service to clients requires fa 
miliarity with income tax law and 
procedure, together with admission 
practice in the Internal Revenu 
courts. Arrangements are being pe: 
fected so that Kentucky lawyers cai 
qualify for this practice with a mini ( 
mum of 


red tape. pea 


Internal Kevenue personnel situ 


ated at Louisville, Lexington, Ne Net 
port, and Ashland will attend the a 
spective dinner meetings and op ot 
portunity will be presented for the fume 
introduction to the lawyers in at ow 
tendance. Ne\ 

ex 


| 
lt is felt that constructive results 
are being accomplished and that the Lot 
Congressional District Conferences 
are the proper plan for future years con 
that all sol 


It has been demonstrated 

lawyers can conveniently attend, and 
though in some instances invitations ot 
have been extended to lawyers from tion 
counties in other Congressional Lis tion 
tricts on account of possible con uph 
venience. pos 
bad wer 

. tho 
President Dodd on June 11th ap ws 4 
pointed a new committee for the as . \ 
sociation to be known as the “Co . 
mittee on Traffic Courts.” The co : 
mittee is composed of the followin os 
members of the Association: Pa 
General Eldon S. Dummit, Iran! to t 

fort, Kentucky, Chairman it 
Judge James W. Cammack, Irank I 
fort, Kentucky. cua 
Judge Brady M. Stewart, Paducah cha 
Kentucky. pr 
Mr. James F. Clay, Danville, Ken | 
tucky. the 
Mr. Scott Reed, Lexington, Ken ~. 
tucky. l 
Mr. Crip Bird, Williamsburg, Ken cha 
tucky. me 














New Rules 


Governing 


Admission to the Bar 


Prepared by HON. A. C. RUSSELL 
Acting Dean, School of Law, University of Louisville 


On June 22, 1945, the Court of Ap- 
peals adopted a new set of rules gov- 
rning the admission to the bar of 
Kentucky. These rules were drawn 
a special committee appointed by 
State Bar Association and which 
ommittee was composed of the fol- 
owing: James L. Milliken, chairman, 
Newport, Kentucky; Alvin E. Evans, 
Lexington, Kentucky; A. C. 
Louisville, Kentucky ; Gavin Cochran, 
Louisville, Kentucky; Colvin’ P 
Versailles, Kentucky. The 
attempted to eliminate ob- 
1918 


Russell, 


RKouse, 
lites 
soicte Provisions of the 
formulate a simple, adequate, and 
of rules by the applica- 
on of which sound moral and educa- 
on qualifications of the applicant are 
upheld and made secure, so far as 
possible No attempt will be made 
each rule, but only 
hose that are likely to be of interest 
will be considered. 


rules of 


orkable set 


ere LO discuss 
the bar 
When an applicant applies for ad 
ssion to the bar it is important to 
ascertain whether he suf- 
ficient character and education to be 
a successful lawyer and bring credit 
to the bar and to himself. Therefore, 
it is essential that any well drawn set 
| rules make adequate provision to 
and ascertain the 
and sound education of 
prospective lawyers. 


pe SSCSSCS 


guarantee good 


character 


lo accomplish the above objects 
the rules declare that an applicant 
must be a citizen of the United States, 
21 years of age, and of good moral 
The character qualifica- 
tions of the applicant are to be de- 
termined at the time of the com- 


character, 


mencement of the study of law. 
Hence, it is provided that every per 
son who contemplates applying for 
admission to the bar must file an 
application, in the form of an aff- 
davit, with the clerk of the Court of 
\ppeals within three months after 
the commencement of the study of 
law. This application, a form of 
which will be provided, must contain 
certain information which 
constitutes a personal history of the 
individual including the names of 
universities attended. It 
must be accompanied by affidavits ot 
three certifying the 
moral character of the applicant and 
a transcript of credits 

The above application and ac 
companying documents are referred 
to the committee on character and 
fitness. This committee is composed 
of the secretary of the board of Bar 
Ixxaminers, who is the chairman 
thereof, and two lawyers appointed by 
the Board of Bar Examiners. It is 
charged with the power, duty, and 
responsibility of determining the age, 
character, and fitness of each ap 
plicant for admission to the bar. It 
makes its report to the Board of Bar 
I:xaminers and if its decision is un- 
favorable the applicant is to be im- 
mediately notified and the decision 
may be reviewed by the Board of Bar 
I-xaminers. 

The work of the committee on 
character and fitness is most import- 
ant and its responsibilities are great. 
The men who assume these duties 
deserve and should receive the co- 
operation and the assistance of the 


specihe dl 


( olleg« S or 
Port vl 


pers ms 


colle iC 
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With that co 
operation it can operate efficiently and 
effectively. Without it, little can be 
accomplished. 


members of the bat 


The educational qualifications of 
the applicant are divided into two 
parts: (1) Pre-law requirements ; and 
(2) Law school requirements. The 
transcript of college work, which must 
be filed by the applicant at the be 
ginning of his law studies, must show 
that he has completed one-half of the 
work required for a bachelor’s degree 
granted upon a basis of a four-year 
period of study in a standard college 
as defined in KRS 161.010. This 
usually means two years of college 
with a “C” average or graduation 
from a junior college. This work 
must be completed before the ap- 
plicant begins his law studies. 

No relaxation of the prelaw re- 
quirements is made in favor of the 
veterans. However, liberal pro 
visions are made in their favor by 
giving them credit for study or in 
tellectual growth while in the armed 
forces, after such study or intellectual 
growth has been evaluated and found 
to be equal to college credits. The 
veteran must have one year’s resident 
study, either as a civilian or in the 
uniform of his country. A very care- 
ful survey made by the American Bar 
Association reflects that these pro 
visions deal with the veterans in an 
equitable manner. 

The two years of college must be 
followed by three years of resident 
study in a law school approved by the 
American Bar Association or by the 
Association of American Law Schools 
or located within Kentucky and ap- 
proved by the Court of Appeals. Dur- 
ing this period of study the applicant 
must earn 70 semester hours or 105 
quarter hours with an average grade 
that would qualify him for an LL.B. 


degree or receive an LL.B. degree. 


Law school attendance must be certi- 
fied to the clerk of the Court of Ap- 
peals at least ten days before the 


BAR JOURNAL 


day on which the bar examination b 
gins 

The bar examination is not to lx 
given by subjects. Related subjects 
are placed together in groups, thus 
forming six groups that are to be 
covered by the examination. On 
group of questions will be given each 
one-half day. The applicant who fails 
one group may be re-examined on thi 
subjects covered in that group ot 
questions. This rule will enable th« 
bar examiners to give comprehensive 
questions on related subjects. 

Provision is made for admission to 
the bar of members of the bar of 
other states. However, ample safe 
guards are set up to protect the bar 
by the rule that the requirement for 
admission to the bar in the state from 
which the applicant seeks admission 
must be equal to or higher than those 
in Kentucky. Also ample provisions 
are made for an investigation into the 
character and fitness of these ap 
plicants. 

The adoption of these rules gives 
Kentucky modern bar standards, and 
we can no longer be classified with 
that small group of states whose 
standards are “inferior.” The mem 
bers of the bar should be proud ot 
this classification. 


A 


“Law is law, and as such, and so 
forth and hereby, and aforesaid, pro 
vided always, nevertheless and not 
withstanding. Law is like a country 
dance; people are led up and down 
in it till they are tired. Law is like 
a book of surgery; there are a great 
many desperate cases in it. It is also 
like a physic; they that take least of 
it are best off. Law is like a homely 
gentlewoman; very well to follow 
Law is like a scolding wife; very bad 
when it follows us. Law is like a new 
fashion; people are bewitched to get 
into it. Law is also like bad weather; 
most people are glad when they get 
out of it.”—lrom Judge MecGregor’s 
lecture. 
































Lawyers over the state are becom 
ing more and more interested and 
concerned over the proposed changes 
in our Constitution and whether the 
Constitution needs to be rebuilt or 
merely needs some slight adjusting 
to meet the complexities of our ad 
vanced industrial era. 


Some contend that our present Con- 
stitution is sufficient as is, among 
these are some of our most prominent 
lawyers. Others contend that many 
changes are needed. 

The first thing the average lawyer 
wants to know is, “Why do we need a 
new Constitution?” Most lawyers 
are familiar with the limit placed on 
salaries, but are unfamiliar with 
other changes in the Constitution 
which are being advocated. 

The State Constitution Commit- 
tee has attempted to make a pre- 
liminary survey of specific changes 
which should be made at this time, 
and the following have been suggested 
(the language being that of the sug 


yestors ): 


1. Section 246, limiting compensa- 
tion for public services should be 
amended to permit the legislature to 
pay reasonable salaries and at the 
same time continue some sort of limit 
as to offices supported by fees. 


2. Amendments to force or permit 
the consolidation of city and county 
governments where they overlap and, 
if possible, to eliminate the so-called 
“pauper counties” through merger of 
counties or services. 

3 \ short ballot is desirable. The 
Reorganization Bill,” which took 





away many of the functions of the 
auditor and treasurer, the limitations 
put on the attorney general, and the 
fact that 99 out of 100 voters do not 
know who the candidates, other than 
the governor, are, demonstrate that 
we should vote for governor and 
lieutenant-governor and let the other 
offices be filled by appointment. 


4. It is illogical that the Franklin 
Circuit Court should be the forum 
in which nearly all fiscal questions are 
litigated. It is certainly unfair to the 
judge of that court to load him down 
with all the State matters as well as 
the mine-run of litigation in three 
counties. 


5. It is desirable that there be a 
reorganization of the Court of Ap- 
peals to guarantee security of tenure 
and adequate compensation. 


6. It seems that the State has been 
the loser and the City of Louisville 
certainly has, by the rule forbidding 
the governor or mayor to succeed 
themselves, at least for one term. 


7. The clerk of the Court of Ap 
peals should be appointed by the 
court and not elected by the people. 


8. The limitation on the use of 
common school funds should be re 
laxed at least to the extent of per 
mitting adequate appropriations to 
the University of Kentucky and the 
University of Louisville 

9 The tax laws should be over 
hauled. There is no excuse for the 


present system of procedure through 
revenue agents, 
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10. Fiscal courts should be abol- 
ished, or differently organized. 

11. Justice of the peace should no 
longer be paid by fees. 


12. The sheriff should take over 


the duties of the jailer. 

13. There should be one tax com- 
missioner or assessor for city and 
county in those counties where cities 
exist. 

14. Assessments should not be re 
quired annually, and only subject to 
revaluation under exceptional circum- 
stances. 

15. The offices of circuit and coun- 
ty clerks should be combined except 
in the most populous counties 

16. The offices of county and 
commonwealth attorneys should be 
consolidated, save in counties having 
cities of the larger classes 

17. Both the commonwealth at 
torney and county attorney should be 
paid entirely by salaries. They 
should, also, not be permitted to serve, 


during their terms, any private or 


municipal corporations, or person, in- 
terested in public utilities. 

18. That the office of circuit court 
judge should be abolished and _ the 
county judge given the same jurisdic- 
tion now enjoyed by the circuit judge 
and the qualifications of the county 
judge be the same ss now required 


of the circuit judge. The county 
court then to be in continuous ses- 
sion. In the larger counties trial 


judges be provided to assist the coun- 
ty judge. 

19. That except in specific in- 
stances grand juries be abolished and 
prosecution be permitted on !nforma- 
tion filed by the county attorney. 


There will be much controversy 


arise over these proposed chanves ; 


if and when a new constitution is 
adopted some of these proposals will 
be included others will be omitted 
There also will be other changes sug 
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gested which may or may not b 
adopted. 

When it has been finally determined 
that our Constitution needs revising 
then the question arises as to th 
best method to accomplish this. 

Generally speaking, the arguments 
on behalf of a new constitutional con 
vention are based upon eight principal 
grounds. It is claimed that: 


1. The Constitution needs a gen 
eral over-hauling—more careful con 
sideration can be given to the ques 
tions involved by a survey of th 
whole instrument. 


2. A convention today can pass 

upon questions of present importance 
better than a convention which ex 
isted fifty-four years ago. Great 
changes have taken place in_ that 
period. 
M4 There is no LOK «1 reason to sup 
pose that the members of a new con 
vention would be more radical than 
the members of the convention which 
adopted the Constitution we now 
have. 


+ 


4. It is reasonable to suppose that 
many parts of the existing Constitu 
tion will be retained and readopted 

5. Amendment by piecemeal 1s 
unwise because only a small portion 
of the voters of the state cast their 
ballots fcr or against an amendmen 

6. The voters are not usually ad 
vised, or sufficiently so, to know how 
io vote when amendments are sub 
mitted to them. 

7. The process of amendment is 
surrounded with too many restrictions 
and consequently is too slow. 


8. Constant resort to the amend 
ment of the Constitution by popular 
vote aroused the objection and op 
position of the people 

The other method suggested is that 
we amend section 256 so that an) 
number of amendments may be sul 
mitted at one time. 


























KENTUCKY ST 


The arguments for this method are 
that it is quicker, more certain of suc- 
and more economical. Strong 
arguments are being advanced both 
for and against changes in the Con- 
stitution, and for and against the 
method of accomplishing the changes 
if it is determined that they are 
needed. At present the Journal is 
noncommittal, seeking only to inform 
the lawyers of the issues. 

The editor is indebted to Mr. Harry 
I}. Mackoy, chairman of the Commit- 
tee on the Constitution of the State 
iar Association for most of the facts 
contained in this editorial and much 
of its language. 


cess 


Judge Gardner, U. S._ District 
Judge of the Canal Zone, Cristobal 
Division, in a memorandum opinion 
in the case of Playa De Flor Land 
and Improvement Company, et al. vs. 
United States of America has this to 
say relative to Kentucky: 

“This Court happens to be a Ken- 
tuckian, not of that part of Kentucky 
which is famous for its bluegrass, its 
educational institutions, and its cul- 
tural background, however, but of 
that part known as ‘Jackson Pur- 
chase,’ and which is popularly sup- 
posed in Kentucky to be ‘across the 
tracks.” But it is a country rich in 
its folklore and homely expressions, 
and one of the most comprehensive 
of these expressions—one which will 
not be found in any dictionary—is 
‘pollyfoxing.’ It is a very compre- 
hensive term and is often applied, 
very aptly, to men, horses, or dogs 
It is well understood in that part of 
Kentucky to mean one who makes a 
show of doing a lot but is really do- 
ing nothing. In other words, one who 
is seemingly busy and engaged in very 
important activities, when, as a mat- 
ter of fact, he is accomplishing noth 
ing. 

“The Court would say that the his 
tory of there 
has been a lot of ‘pollyfoxing’ in this 


litigation.” 


these cases shows that 
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COM. GUTHRIE F. CROWE 
Of LaGrange 


Com. Crowe has the Democratic Nomination to 
fill the vacancy on the Court of Appeals now 
being filled by Judge Latimer 


e 
An Alabama judge, a courtly gen 
tleman of the old school, had to try 
a case in which one of the witnesses 
happened to be an actress greatly ad 


mired in the South. The nature of 
the evidence was such that the usual 
question, “What's your age’” was 


more than likely to be asked, so when 
she came to the stand His Honor told 
the clerk to suspend 
moment; then turning 
he demanded: 

“Madam, how old are 

“Twenty-six,” she replied, although 
she was at least thirty-six 


action for a 


to the actress 


you 4 


“Very well,” said the judge, polite 
ly. “IL have asked you that question 
because if I hadn’t it would surely 
have been asked you when the at 
Lorney for the defense cross-examined 
you. And now that you have told us 
your age, do you swear to tell the 
truth, the whole truth, and nothing 
but the truth (l'rom The Advo 
cate. ) 
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The Human Machine 
If you happen to be an adult of 
about average weight, here’s what 
you do in 24 hours: 
Your heart beats 103,689 times. 


Your blood travels 168,000,000 
miles. 
You breathe 23,040 times. 
You 
You 
You 
You lose in weight 7.8 lbs. of waste. 
You 
You 
You 


tons. 
You 


inhale 438 cubic feet of air. 
at 344 pounds of food. 
drink 2.9 pounds of liquids. 


perspire 1.43 pints. 
give off heat 85.6 degrees F. 


generate in energy 450 foot 


turn in your sleep 25-35 times. 
You speak 4,800 words. 

You move 750 major muscles. 
Your nails grow .000046 inch. 
Your hair grows .01714 inch. 

You exercise 7,000,000 brain cells. 


It pays to take care of the machine. 


“To assume that respect for courts 
and judges can be maintained by com- 
pulsion is to misjudge human nature,” 
it was asserted by Utah’s Supreme 
Court in a unanimous decision killing 
contempt of court charges brought by 
S. J. Sweetring, judge of the City 
Court of Price, against Dr. Francis 
W. Kirkham of Salt Lake for state- 
ments in a pamphlet issued during 
last fall’s election campaign. 

l‘inding that publication of the 
pamphlet did not constitute criminal 
contempt, the high state court, in an 
opinion written by Justice James H. 
Wolfe, said: 


“Respect for the court is and must 
be a voluntary tribute of the public 
to worth and _ intelligence. 





“The qualified man lends dignity 
to the Bench. As noted by the United 
States Supreme Court in Bridges \ 
State of California: 

“*The assumption that respect for 
the judiciary can be won by shield 
ing judges from published criticism 
wrongly apprises the character ot 
American public opinion. For it is a 
prized, American privilege to speak 
one’s mind, although not always with 
perfect good taste, on all public in 
stitutions. And an enforced silence, 
however limited, solely in the name 
of preserving the dignity of th 
Bench, would probably engender re 
sentment, suspicion, and contempt 
much more than it would enhance re 
spect.’”"—American Law and Law 
yers. 


Iwo Jima—and in a foxhole at that 

would hardly seem the ideal place 
for a young attorney to begin his 
practice, but Capt. Allen M. Jones, 
USMCR, did just that. 

The 27-year-old George Washing 
ton University graduate was admitted 
to the District Bar a month after he 
entered the service in September, 
1941. He went to Iwo Jima with the 
Fifth Marine Division, landing on D 
Day and remaining through the 38 
day campaign. During battle inter 
ludes, after the first few days, a 
stream of men tramped through dan- 
gerous territory to have the captain 
draw up wills, transfer insurance, 
initiate divorce proceedings, and set 
tle estates. 





Other men consulted Captain Jones 
on personal problems. Of them, the 
division legal officer and personne! 
legal adviser said: “These men, who 
in the midst of danger, worried about 
the welfare of their families at home, 
exemplified the meaning of unselfish 


ness.” —American Law and Lawyers 




















A Lawyer's Place in Society 


Round-table arbitration of private 
disputes, wherein is sought a bona 
fide attempt to iron out the differ- 
ences, Should be the objective of 
every attorney. It is only by follow- 
ing the advice of Abraham Lincoln 
that the lawyer can deserve to be 
known as a friend and counselor of 
man. “Discourage litigation,” he 
said, “persuade your neighbor to 
compromise whenever you can.” And 
he added, significantly, “As a peace- 
maker the lawyer has a superior op- 
portunity of being a good man. There 
will still be business enough.” 

Yes, the lawyer does have a place 
in society—a place where he may ad- 
vise the troubled, console the injured, 
and protect the accused; a _ place 
where friendliness, honesty, and dili- 
gence are the passwords. But it is 
not an easy place to reach. He must 
earn his guardianship of the rights 
of mankind. Not until he has earned 
the trust of the smallest child shall 
he deserve the greatest place that so- 
ciety can offer him. 

What is that place? No, it is not 
a seat on the Supreme Court, nor in 
the nation’s Senate, but in the council 
of the distressed—as a trusted friend 
and adviser to man.—Case and Com- 
ment, 


If a garment sold for outer wear 
comes into momentary contact with 
lighted matches, tobacco, or stoves 
and instantly bursts into flame, in- 
flicting severe injury, the garment is 
unreasonably dangerous and unfit for 
use, and there is a breach of implied 
warranty of fitness, in the opinion of 
the United States Court of Appeals. 

Accordingly the court reversed and 
sent back to District Court for re- 
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trial a brought by a 
government employee against a local 
store because of burns suffered under 
the conditions described. 

District Court had ordered a di- 
rected verdict in favor of the store, 
Lansburgh & Bro., on the theory the 
corporation was not responsible “as 
to the fitness of the garment to be 
worn as a robe.” The plaintiff, Miss 
Doris E. Deftebach, testified that the 
robe caught fire when she “waved or 
‘fanned’ a match after lighting a cig- 
arette” and that the robe burned with 
“great rapidity.” 

The suit is one of long standing. 
The burns were suffered in January, 
1942. In November, 1943, a verdict 
was returned in behalf of the defend- 
ant, but a new trial was granted. Last 
October, at the second trial, district 
court directed a verdict for the store. 

American Law and Lawyers. 


damage suit 


You'll never get a black eye for 
keeping your ears, mouth and nose 
where they belong. 


A sure way to make money out of 


the stock market: KEEP OUT. 


What every mother knows: It is 
never too late to mend. 


. 
Wherever the temple of justice 
security, general happiness, and the 
stands, and so long as it is duly hon- 
ored, there is a foundation for social 
improvement and progress of our 
race.—Daniel Webster. 


A ruler who appoints any man to 
office when there is in his dominions 
another man better qualified for it 
sins against God and against the 
State—The Koran. 





} 





F 74 


AY! LEGAL ARTICLES | 


=" 





cosas 
ee jy | 
wee | 
y 
RT|) 
~ s 


Looking Backward 


By LILBURN PHELPS 


Of the Jamestown Bar 


When my 
Lawrence, wanted to know what | 
was writing about, I said, “Looking 


friend, Judge L. C. 
| 


Backward.” He replied that | 
shouldn’t do that; rather I should be 
looking forward, he thought 

However, the tithe Looking Back 
ward makes it easy to stick to the 
subject. Desides, Looking Forward 
is a hazardous business if you stick 
your neck out as a prophet. In this 
brief article we shall take some back- 
ward glances at the. state of ien 
tucky, the official name of which is 
the Commonwealth of Kentucky. 

The state was admitted into the 
Union just 300 years after Columbus 
discovered America. Kentucky had 
rather a hard time getting into the 
Union. She was not black-balled ex 
actly, but it took ten conventions to 
overcome the difficulties. The tenth 
convention met at Danville and on 
April 19, 1792, adopted Kentucky’s 
first constitution. Under it the gov- 
ernment of the Commonwealth was 
to begin the first of the following 
June. 

By the first constitution all white 
male citizens 21 years old were per- 
mitted to vote for representatives, 
but they did not vote directly either 
for governor or state senators. The 
people elected a “College of Electors,” 
and these in turn elected the governor 
and the members of the state Senate. 
Singular as it may seem now, min- 


isters of the Gospel were not pet 
mitted to sit in the Legislature. 

Perrin tells us that the first gov 
ernor, Isaac Shelby, was born in 
Maryland in 1750. His father had 
come to this country from Wales. 

At Lexington, the capital, the new 
ly elected governor was received early 
in June with great ceremony and en 
thusiasm. With much noise and mili 
tary pomp he was escorted to the 
governor's mansion which was built 
of logs. 

On June 6th the first Legislatur: 
met at Lexington. There were then 
9 counties with 40 representatives 
l‘ayette, the most populous county, 
had 9; Nelson, 6; Bourbon, 5; Lin 
coln, 4; Mercer, }: Woodford, 4: 
Madison, 3; Jefferson, 3; and Mason, 
2. At that time kentucky had prob 
ably 15,000 slaves. By the census oi 
1830 there were 165,000 slaves and 
about 5,000 free colored people in 
the state. 

New counties were formed as the 
population increased. Any new coun 
ty could be taken as typical for the 
purpose of showing how county gov 
ernment began and was carried on. 
We will take Russell County. It was 
formed from parts of Adair, Wayne, 
and Cumberland in 1825. The earlier 
settlers were mostly from Virginia 
and the Carolinas with a sprinkling 
from Pennsylvania and the eastern 


States 


























Times were hard in Kentucky in 
he early days, but we do not find 


any reliable record of widespread 


vant. Money was scarce and prices 
w. About the year 1800, the settlers 
n what is now Russell County could 


buy beef at 2 cents a pound. Buffalo 


eat in some parts of the state could 
be bought at 1% cents a pound. 
The salaries of public officers were 
orrespondingly low. The governor 
received $1,000 a year, the judges ot 
the Court of Appeals, 3 in number, 
received $666.00 per year each. They 
ere possibly as well fed and warmly 
clothed im winter as our present 
udges. The attorney general and 
wuditor cach received a salary of 


>? 
OIII.O9. 


It is probably hard for young 
people now to realize that in Kussell 
County some peopl owned other 
people; that human 
bought and sold like cattle On 
Christmas Day, 1828, there was a 
public sale of th property ot Drury 
Willams. At that sale prices were 
very low Berryman Holt bought 
six of the slaves at this auction; 
aster and her child, Logan, went to 
gether tor $310 Woodson brought 
$230, Jessie $202, Dick $280. None 
of them brought more than $390 


beings wert 


How did the county government 
et started? This way. Governor 
“Eleven justices of 
the peace and of the county court.” 


lesha appoint¢ d 


rhe governor also appointed the 
sherift and the court elected its own 
lerk, as well as the county attorney 
appointed by 


The surveyor was als« 


mw Lovernor. 
The county government was now 


set and ready to go, but there was 


no money to pay for the administra 
Phe next step 


tion of county affairs 


was lo provide for the assessment ot 


property for taxation The county 
ourt followed a plan provided tor by 

\ct of the General Assembly ap 
pro ed December 19, 1825. That 
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was lo appoint an assessor for each 
nulitia compan) 

] 
possessed great 


lor example, on the second 


The county court 


powell Ss 


day of its first term the court entered 
the following orde1 “Ordered that 
Wm. Lair, John Ballenger, and Robt 
Trabue, 
nated and selected for the purpose of 


squires, be hereby desig 


granting writs of injunction, ne exeal 


and habeas corpus hus the coun 


ty government had begun to tune 


ion but there was no Scat ot Jus 
lice.” Steps were taken to select a 
Site \fter a time the present site 
of Jamestown was chosen. The all 


powerful county court named the new 
county seat Jacksonville, in honor ot 
Gen. Andrew 
war of 1812. Later the same court 


Jackson, hero Oo! the 


changed the name to Jamestown 


ihere was no county judg Not 
was there any superintendent of pub 
lic schools, tor the very good reason 


that there was no public school sys 
tem under the constitution of 1792 o1 
under that of 1799. Notwithstanding 


the lack of publy schools there were 


a good many educated peopl Those 
who came from Virgina and els¢ 
where brought with the: a cw 


books, and a good many learned to 


read and write, keep accounts, and 
to survey land The early circuit 
court records wer kept ima smooth 


legible handwriting However, mis 


takes were sometimes made then as 
vell as now For instance. the county 


court wanted some law books for the 


clerk and county attorney, particular 


ly the digest of the laws of Kentucky 
and decisions of the Court of Ap 
peals. Old records show that in copy 
ng the orde1 a mistake was made so 
that the secretary ot State was called 


upon to furnish “The reports of the 
deceptions of the Court of \ppeals.” 
(At this point the stenographer who 
is taking this dictation indulges het 
self in a smile and also some remarks 


that ne d not ln quoted ) 
What kind of people were our an 


Kussell 


cestors of 125 yvears 


avo 
~ 
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and other counties of Kentucky? In 
the main they appear to have been 
honest, courageous, hardy people, de- 
termined to make a home for them- 
selves and their children. Some of 
them had two notable faults. They 
loved corn liquor and some of them 
could cuss like a sailor. Most of our 
ancestors behaved very well. The 
first circuit court order book covered 
the first four years of the county’s 
history. There were few indictments 
for serious offenses. There was a 
fight now and then, some Sabbath 
breaking, and a few breaches of peace 
and affrays. Some of these could 
not have been serious, for the parties 
were fined 1 cent and cost. One man 
was charged with being a “Common 
Cheat.” The circuit court for a time 
undertook to check the tendency to 
use profane language. A _ certain 
James Campbell holds the record for 
profanity. At the spring term of 
court, 1827, he was tried on two pre- 
sentments. In one case he was fined 
825 shillings for swearing 165 pro- 
fane oaths. In the other case he was 
adjudged to pay 405 shillings for pro- 
fanely swearing 81 oaths. I have often 
wondered who kept the count on Mr. 
Campbell’s cuss words and whether 
these two fines broke him of the 
habit. 

I suppose that the matter of price 
fixing has been a subject for dispute 
ever since the time of Julius Caesar 
and even before. The early county 
courts of Russell County seemed to 
have no scruples about fixing the 
prices of certain articles in daily use. 
The county court granted. tavern 
licenses and incident thereto fixed the 
prices of certain necessities of life. 
The Russell County Court at an early 
session fixed certain prices as follows: 
Brandy per quart, 37% cents; whisky 
per quart, 25 cents; diet, breakfast, 
etc., each 25 cents; feed of grain, 
12% cents; per night or day (for 
horses) with feed or forage, 25 cents. 
There has been quite an advance in 
the price of hard liquor in 110 years. 
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With brandy at 37% cents per quart 
and whisky at 25 cents per quart even 
a small-town lawyer could have a 
drink now and then. At present th« 
prices are prohibitive and the small 
town lawyer is necessarily on the 
water wagon. Maybe that is not so 
bad for him after all. 

Early Kentucky law used the whip 
ping post as a means of punishment 

At least one man in Russell County 
was sentenced to be whipped by orde: 
of the circuit court. His motion for 
a new trial was sustained, and we 
cannot find where the sentence was 
ever carried out. 

The question of compulsory mili 
tary traiming in peace time appears 
likely to provide some heated, even 
bitter argument in the near future. 
In the early history of Kentucky there 
seems to have been military training 
in every county. In Russell there 
were in 1826 six militia companies. 
As Indian fighting ceased and as the 
chances for a third war with England 
and the prospects of wars with other 
countries became more remote the 
custom of periodic drilling of militia 
companies in their home communities 
appears to have died out. In fact, 
[ have no doubt there were many 
good people who said that military 
trainirg was becoming unnecessary 
because people were becoming more 
enlightened and among enlightened 
people there would be no wars. There 
have always been super-optimists, and 
they have nearly always been wrong. 

Compared with the great questions 
that are now engaging the minds of 
statesmen and others, the foregoing 
doubtless appears to be trivial. It 
was so intended. One of these great 
questions—one of the greatest, in fact 
—comes readily to mind. It is the 
Security Charter that came out of the 
San Francisco Conference. 

About the middle of July, ex- 
President Herbert Hoover went on 
the air to urge the speedy radification 
of the charter. In the course of his 
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speech Mr. Hoover suggested that 
our delegate to the Security Council 
should be in some way responsible to 
Congress before our country is com- 
mitted to war. 

The same evening a very intelligent 
commentator, Mr. Sam Adkins, re- 
plied to the ex-President. At least he 
discussed the same subject and in the 
course of his discussion Mr. Adkins 
hinted strongly that Mr. Hoover is a 
new sort of isolationist—1945 model. 
It seemed to this writer that both 
gentlemen were wasting their breath. 
There seems to be no need to argue 
a question when there is no ques- 
tion. If Mr. Hoover thinks some 
positive action is necessary in order 
io make our delegate responsible to 
Congress, he seems to have over- 
looked a well established principle of 
the law of treaties. The charter comes 
into force, so far as we are concerned, 
only by virtue of its ratification by 
the Senate. When it is ratified by 
the other countries and deposited at 
Washington the charter becomes in 
fact a treaty. That our delegate on 
the council will be wholly unable to 
flout the Congress, if he should desire 
to do so, is amply established by de- 
cisions of the Supreme Court. 

For example. In 1832 there was 
made a treaty between the United 
States and Russia in regard to the 
tariff. In 1851 Congress imposed a 
duty on Russian hemp. This was in 
conflict with the treaty. The Supreme 
Court found no difficulty here. It 
simply held in so far as there was a 
conflict between the treaty and the 
Act of Congress, the latter must pre- 
vail. Ropes vs. Clinch, 8 Blatchf. 
309. 

The converse is equally true. If 
a treaty conflicts with a prior Act 
of Congress, the treaty prevaiis. In 
short, a treaty and an Act of Congress 
are of equal dignity. So the latest in 
point of time prevails; that is, it has 
the effect of repealing the earlier con- 
flicting provision. 
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In kong Yue Ting vs. U. S., 148 
U. S. 698, the Supreme Court said: 
“It is well settled that the provisions 
of an Act of Congress, . if clear 
and explicit, must be upheld by the 
courts, even in contravention of ex 
pressed stipulations in an _ earlier 
treaty.” 

So it appears that Mr. Hoover and 
Mr. Adkins have nothing to argue 
about. Congress still has the powers 
granted it by the Constitution. It 
may not choose to exercise all of 
them, but it is pretty certain that the 
Congress will not abdicate. If our 
delegate to the Security Council is to 
be freed to any extent from the con- 
Stitutional power of the Congress, 
that freedom is yet to be granted. It 
is therefore wholly unnecessary for 
any reservation to be made as was 
suggested by Mr. Hoover in his July 
address. . 


An_ itinerant court - house - yard 
preacher approached the city librarian 
with: 

“Have you a King James Version 
of the Bible?” 

“Yes.” 

“Has it a concordance showing this 
‘automatic’ bomb ?” 

“That is not the word you want, 
the word is atom.” 

“Oh, yes, I know all about him. 
He was the first man.” 

“No, the word is atom not Adam.” 

“How do you spell it?” 

“A-T-O-M.” 

“What does it mean?” 

“I will get you a dictionary. You 
can look it up for yourself.” 

The librarian left the old man 
studying the dictionary. Since then 
he has preached two sermons on the 
atomic bomb, its manufacture and its 
effect. 











The Judiciary 


By GARLAND R. HUBBARD 
Former President Louisville Bar Association 


The Constitution of the United 

States provides that the President 

. shall nominate and by and with 
the advice and consent of the Senate, 
shall appoint the Judges of the 
Supreme Court and all other officers 
of the United States whose appoint 
ments are not herein otherwise pro 
vided for 

Provision has been made for rea- 
sonably adequate salaries, tenure for 
life or during behavior; and 
fairly satisfactory com- 
pensation. 

Under this system it is universally 
agreed that our lederal Judges, as 
a group, are a superior body to those 
of the state. 

The reasons are not difficult to dis 


Rt ¢ vl 


retirement 


cover. 

Under our antiquated state Con- 
stitution, our circuit judges are elect- 
ed by the people and for a term of 
only six years. Their salary is lim- 
ited to $5,000 per year—without hope 
of retirement pay. 

Any ore of the above 
popular elections, short terms, and 
small salaries—would be sufficient to 
lower the character of the judiciary. 

That these grave mis- 
chief (especially when tied together) 
have not produced correspondingly 
grave results must be credited solely 
to the account of an alert and public- 
spirited bar. 

Popular elections throw the choice 
of judges into the hands of politica! 
parties ; that is to say, a small coterie 
of fence builders, often inclined to 


reasons 


sources of 


use every office as a means of reward- 
ing political services, and to “garrison 
posts which may conceivably become 
of political importance, with grateful 
partisans.” 


Short terms oblige the judge to rm 
member and keep on good terms with 


those who have made him what he 
is, and in whose hands his fortunes 
lie. This does not encourage inde 


pendence. The system allows other 
ways in which sinister influences can 
play on a judge’s mind and impair 
that confidence in his impartiality, 
which is almost as necessary as in 
partiality itself. 


Smali salaries prevent many able 
men from offering themselves. Very 


few can afford to make the sacrifice 
the office entails. Sometimes men of 
character and learning, sustained by 
independent sources of income, have 
been attracted to the bench through 
the opportunity afforded to render 
great public service. Louisville has 
been fortunate, indeed, in this respect, 
to have had men of such high caliber 
on the bench as Judges Emmet Field, 
Shackelford Miller, Thos. R. Gordon, 
Alex G. Barrett, Lafon Allen, John 
Marshall, and others. 

The common interest 
makes everybody wish to have as 
good men as the salaries will secure, 
but unfortunately, under our system, 
wishing and selecting are two wholly 
different things. 

[f the tone of the party managers ts 
high, or if the bar is exceptionally 
public-spirited, candidates may be 
brought forward who have no claims 
except those of integrity and ability. 

The bar’s duty to put pressure on 
both parties, in nominating its can- 
didates, to select the most capable of 
those available, thus becomes clear. 

The lawyers’ influence is a potent 
influence—it will go far to nullify the 
evil effects of popular elections and 
short terms, but it cannot equally 
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effect of small salaries 


.‘' hile 


ullify the 
\ccordingly, corruption and 
artiality are not common among 
ate judges, the danger of putting a 
ian on the bench who has no other 
source of income and who cannot ac- 
mmmodate himself to the $5,000 
salary, is too apparent for comment. 
That a judge should even attempt to 
irrow money from attorneys practic- 
ne in his court is unthinkable, how- 
ver it is not without precedent. In 
act, it usually occurs when the judge 
s unable or unwilling to live within 
is means 
The bar’s duty does not cease with 
it increases with the danger 
The force of the bar’s opinion 
s strong in selecting judicial candi 
ates, but after the judges are elected 
e influence of the politician in 
reases many fold. 
Phe lawyers and the politicians of 
he party in power naturally desire 
maintain the status quo; 
gquently-the removal of an inefficient, 
1 even corrupt, judge requires a 
ilitancy too seldom found in politics 
at the bar. 


ection 


~ vns 


conse 


aneeaars 


[he federal system has generated 
such veneration for the bench that 
any deem it sacrosanct and above 
iticism. But be that as it may, the 
state judiciary enjoys no such exemp- 


ion 
The democratic theory, which has 
mischief in introducing the 
clective system with short terms and 
at small salaries, partly cures it by 
subjecting the bench to a light of pub 
city and examination which makes 
honesty and ability the safest course 


lone a 
| 


The elections are approaching 
he judges must gain acceptance in 
he market place. They must give an 
accounting of their stewardship. In 
Thomas _ Jefterson 
vhen a man assumes a public trust, 
should consider himself as public 
property.” 
This fall, the people will be called 


| 


tne words ot 









upon to select circuit judges in every 
(district in the state who will act as 
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arbiter in your with yout 
neighbor. The court is the last sen 
tinel in the preservation and protec 
tion of your life and property. 

The character and ability of the 
judges selected will be reflected in 
their administration of justice. 

We need first and foremost, a just 
judge not a Democratic or Repub 
lican judge. The party emblem 
should not be the touchstone to ju 
dicial office. 

Justice 1S pictured blindfolded. It 
should be meted out impartially to 
the high and to the low; to the rich 
and to the poor 

The judge is a symbol. 
be like 
picion.” 

A judge should be honest and up 
right. It he is not honest in his pri 
vate dealings, he is not apt to be hon 
est in his public dealings. If he lacks 
integrity—he lacks everything. Moses 
enjoined the judges: 

“Not to persons, neither 
take a gift, for a gitt doth blind the 
eyes ot the wise, and pervert the 


disputes 


He should 


Caesar’s wife—‘above sus 


respect 


words of the righteous.” 

Litigation is expensive. The judge 
should be considerate of the parties, 
of witnesses and their counsel—the 
result should not depend upon the 
caprice of the judge. 

Justice should be prompt. The 
“law's delays” is frequently caused 
by the illness or lack of industry of the 
Court. A judge should be possessed 
of health and energy to keep abreast 


of his docket and vigorous enough to 
serve out the six-year term for which 
you elect him. 

The judge should be 
“The moving waters aré 


progressive : 
full of life 
and health; only in the still waters is 
Stagnation and death.”’ 

In the words of the late beloved 
Oliver Wendell Holmes: 

“He must be capable of stern logic, 
and yet refuse to 
the hopes and fears and wants of men. 
He must be able to catch a glimpse of 
the ultimate in the immediate, of the 
universal in the particular.” 


Sacrifice to logic 








Compensation of Employees Who 
Have Received a Prior Injury 


By P. H. HYDEN 


EDITOR’S NOTE: Mr 


Hyden is a member of Hazard, 


Kentucky, Bar; is Secretary of Public Service Commission and 
was Formerly Secretary of Workmen's Compensation Board 


There has been a definite need in 
Kentucky for a second injury fund 
to reimburse the employer or to al 
leviate the burden of the employer 
when a person has received a prior 
injury or the loss of a member of 
his body, and upon a subsequent in 
jury sustains the loss of another mem 
ber of his body resulting in a toial 
permanent disability case as described 
in Section 342.095 of the Kentucky 
Revised Statutes. This need has be 
come more and more apparent as a 
result of World War No. Il. War 
time conditions demand the use of all 
manpower available and postwar con 
ditions will demand the employment 
of both injured civilians and injured 
f soldiers. 

Following a war there is said to be 
a hesitancy upon the part of industry 
to employ certain classes of individ- 
uals, who have received prior in 
juries, by reason of the fact that the 
Kentucky law provides that the em 
ployer must compensate an employee 
under the total permanent disability 
section of our law if he has received 
a prior injury which together with 
the subsequent injury will result in 
his being totally and permanently dis- 


abled. Section 342.095 of the Ken- 
tucky Revised Statute provides in 
part as follows: 

“(1) When the injury causes 
total disability for work, the em- 


ployer, during such disability except 
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the first seven days thereof, shall 
pay the employee a weekly compen 
sation equal to sixty-five per cent ol 
his average weekly earnings not to 
exceed $15 nor less than $5 per week 
Such payments to be made during the 
period of total disability but not 
longer than the ten years after tl 

date of the injury, nor in any case to 


exceed a maximum sum of $7,500 


ie 


“(2) In case of the following in 


juries, the disability will be consid 


ered total and permanent: 

(a) The total permanent loss of 
sight of both eyes. 

(b) The loss of both feet at ot 


above the ankle. 
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ic) The loss of both hands at or 


the 





above wrists. 





d) <A similar loss of one hand 
and one foot. * # te 


the above section, 


obviously, a civilian or a soldier who 


lf'rom quoted 
ight have received an injury result 
in the loss of sight of one eye, 
he loss of foot, or the 
one hand, and who is subsequently 
nployed and the 
sight m the other eye, the loss of the 
her foot, or the the other 
come within the 
total permanent dis 
ibility and the 
ould be liable for the payment ot 
compensation for a period of ten 


me 
tim 
one loss ot 


sustains loss of 
ke SS of 
would 
the 


section 


ana pro 
srons of 


employer 


cars, or in a possible maximum sum 
$7,500 342.120 of the 


Kentucky Statute 


section 
Revised provides 
as follows: 


lf a previously injured employee 
subsequent injury which 
results in a condition to which both 
njuries, or their contribute, 
the employer in employment 
; the subsequent sustained, 


\ sustains. a 





effects, 
whos 
injury is 


! shall be liable only for the compensa 
| tion to which such resulting condi 
ions entitle the employee, less all 

such compensation which the pro 


isions of this chapter would have af 

forded on account of the prior injury 

or injuries had they been compensated 
thereunder.” 

Section 342.105 K.R.S. provides 
that an employee shall be paid Sixty 
five per cent of his average weekly 
but not exceeding $12 per 
veeck nor less than $5 per week for 
hundred 
arm. 


ALCS 


a period of two weeks for 


the loss of an 

l‘or the purpose of clarifying the 
above sections, let us assume that an 
employee has lost the use of an arm 
durmg previous employment or as a 


esult of an injury sustained while 
ember of the armed forces lf 
secures subsequent employment 








ATE 
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and sustains an injury which results in 
the loss of the second arm, he would 
be entitled to total permanent dis 
ability under Section 342.095 K.R.S 


lt is readily apparent that the em 
ployer would then be liable for the 
payment of compensation at the rate 


of sixty-five per cent of his average 
weekly wages and not exceeding $15 
per week for a period of five hundred 
weeks or a maximum sum of $7,500, 
if the employee was making the maxi 
mum, $2,400 which 
he has or should have been paid by 
reason of the prior injury. In other 
words, the employer would be sub 
jected to a payment of $5,100 while 
the employee sustained only the loss 
of one arm during the course of his 
employment with the subsequent em- 
ployer, and under ordinary conditions 
would have been subjected only to 
the payment of a maximum of $2,400 


less the sum of 


Under the above quoted sections, 
industry will be reluctant to employ 
previously disabled civilians or sol 
diers. This problem has been met by 
the creation of approximately twenty 
three second injury funds or equiva 
lent arrangements under state or fed 


cral laws. These include such states 
as Idaho, Arkansas, Illinois, Maine, 
Michigan, Massachusetts, Minnesota, 
Missouri, New Jersey, New York, 


North Carolina, North Dakota, Ohio, 


Oklahoma, Rhode Island, South 
Carolina, Utah, Washington, West 
Virginia, and Wisconsin 

Provisions of these various states 


provide that when an employee who 
lost the sight of an 
an arm, or a leg, loses the sight 


has previously 
eye, , 
of the second eye and arm or a leg 
and as a result is totally and perma 
nently disabled by reason of the 
combined injuries, the employer shall 
pay only for the partial disability sus 
tained within the the sub 
sequent employment or for the last 
injury if it were considered by itself. 
However, the employee will be paid 
compensation for the disability result 
ing from the combined injuries The 


course of 
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answer being that the difference be 
tween the loss of the first arm plus 
the compensation for the loss of the 
second arm and the cost of compensa- 
tion for total permanent disability 
will be paid out of the second injury 
fund. 

Section K.R.S. 342.070 of the Ken- 
tucky Revised Statute provides in 
part as follows: 

“If death results within two years 
from an accident for which com- 
pensation is payable under this chap 
ter, the employer or his insurer shall 
pay to the person entitled to com 
pensation, or, if none, then to the 
personal representative of the de- 
ceased employee burial 
expenses of a person of the standard 
of living of the deceased, not to ex 
ceed the sum of $150, and shall also 
pay to or for the following persons 
compensation as follows: 

“*(1) If there are no dependents 
there shall be paid in addition to the 
burial expenses the further sum of 
$100, payment to be «made to the per 
sonal representative of. the deceased 
employee. pile lla 


reasonable 


A second injury fund can be cre- 
ated in Kentucky by a charge or an 
award made against employers when 
an employee has been killed and does 
not leave any These 
charges vary in other from 
$300 in Maine to $1,000 in Michigan. 
A charge of $750 against the em 


dependenis 


states, 


ployer in cases where an employee is 
killed and there are no dependents 
would probably be fair and reasonable 
and would be sufficient for the pur 
pose of creating and maintaining a 
second injury fund. this 
amount could be adjusted by each 
Legislature from time to time until 
an equitable figure is determined. The 
second injury 


However, 


cost of 
fund, of 
benefits which are to be paid out of 
per 


supporting a 
course, depends upon the 


a said fund and the number of 


sons participating in the benefits o1 
the second injury fund. 

By the creation of a second injut 
fund as outlined above, the Kentuck 
\Vorkmen’s Compensation Law would 
then provide for the payment of com 
pensation into the second injury fund 


in cases where there were no d 
pendents. The second injury fund 
should be in the hands of the stat 
treasurer as custodian, and the stat 
treasurer should expend this fund 


from time to time upon advice or an 
award of the Workmen’s Compensa 
tion Board of Kentucky. This would 
tend to minimize the fear present) 
in the minds of all employers, 1. 
the fear of being penalized by tl 
employment of civilians or 
who have sustained a previous dis 
ability and would be eligible to pai 
ticipate under the provisions of th: 
total permanent disability section of 
the present law, if they sustain a sub 
sequent injury the combined effect of 
which would result in their becoming 
totally and permanently disabled. 


soldiers 


A bill was introduced at the 1944 
Legislature virtually the 
same provisions outlined above, but 


containing 


was never reported out of committe: 


The purpose of this article is 
arouse interest on the part of a 
torneys, industries, insurance con 


panies, legislators, veterans’ associa 
tions, and labor. By the amendme: 

of K.R.S. 342.070 and K.R.S. 342.095 
as outlined above, Kentucky will lx 
taking a forward step toward assis‘ 
ing in the free employment of injur 

civilians and disabled veterans, an 
in turn, can join the other states oi 
the nation in making full use of su 

manpower as is available. 


cr 


We 


restaurant : 


recently saw this sign in a 
“Go light on the sugar, 
Stir like hell, 


We don’t mind the noise.” 











Orders--Kentucky Court 
of Appeals 


SPRING TERM, JUNE 15, 1945 


In Re: Resolutions in Memory of Judge Richard Priest Dietzman 


Hon. Frank A. Ropke of Louisville, 
Kentucky, chairman of the Committee 
on Resolutions, consisting of Hon. 
lames W. Stites, and Hon. Lafon 
\llen, and himself, reported to the 
Court resolutions in memory of Rich- 
ard Priest Dietzman, a former mem- 
ber of this Court, who died on De- 
cember 22, 1943. The resolutions 
were read, ordered spread at large 
on the Order Book of this Court and 
published in the Kentucky Reports, 
and a copy sent to the members of 
Judge Dietzman’s family 


The resolutions are as follows: 


IN MEMORIAM JUDGE 
RICHARD PRIEST DIETZMAN 

Richard Priest Dietzman was born 
in Louisville, Kentucky, on August 
13, 1883, and Louisville continued to 
be his home until his sudden death 
on December 22, 1943, at the age of 
sixty years. When twenty-two years 
of age he was graduated from Har- 
vard College with the degree of Bach- 
clor of Arts magna cum laude, and 
two years later was graduated from 
the Harvard Law School with the de- 
gree of Bachelor of Laws cum laude. 
During his last year at Harvard he 
was a member of the Editorial Board 
of the Harvard Law Review. 

He then entered upon the active 
practice of his chosen profession, in 
which he had continued for seventeen 
years when in January, 1925, at the 


age of forty-one, he took his seat as 
a member of this Court. While his 
adult life was marked by professional 
success, by social interest and ac 
tivity, by enduring friendships and 
domestic happiness, it is the decade of 
his participation in the work of this 
Court that furnishes the appropriate 
theme of this memorial. 

When Judge Dietzman first took 
his seat upon this bench, the patriarch 
of the Court was Judge Warner E. 
Settle. At that time Judge Settle had 
just completed the twenty-second of 
the twenty-four years which he ulti- 
mately devoted to the duties of that 
position. Prior to that time he had 
served for ten years as Judge of the 
Circuit Court for the Eighth Judicial 
District, so that, in the end, his career 
covered thirty-four years of un 
broken judicial service which won for 
him the respect and affection of the 
Kentucky Bar. 

At that time the other veterans of 
the Court were Judge William Rog 
ers Clay, Judge Ernest S. Clarke, and 
Judge Gus Thomas. Judge Clay had 
served as Commissioner of the Court 
of Appeals for fourteen years when, 
in January, 1921, he became a Judge 
of that Court. In the latter capacity 
he served almost eighteen years, or 
until his death in the Autumn of 1938, 
a continuous judicial career of almost 
thirty-two years 

At the time of Judge Dietzman’s 
coming to Frankfort, Judge Thomas 
and Judge Clarke had been members 
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of this Court during more than nine 
years. Judge Clark’s judicial career 
was brought to a close by his resigna- 
tion a year and a half later, when he 
was succeeded by Judge William H. 
Rees, who is now in the twentieth 
year of his service on this Court. 
Judge Thomas is still an active and 
invaluable member of the Court, hav- 
ing now served in that capacity for 
thirty years. 

It was with men of this character 
and of these attainments that Judge 
Dietzman was thrown during his 
novitiate as a member of this Court. 
He found himself in an atmosphere 
that was congenial with his tempera- 
ment and his talent. He rapidly made 
a place for himself in the respect and 
friendship of his colleagues. His 
quick intelligence, his thorough learn- 
ing and his sound judgment were 
promptly recognized. His tireless in- 
dustry and companionable 
tion made him an invaluable and 
welcome collaborator in the work of 
the Court. While a member of the 
Court, he actively supported the pro- 
posal for a Judicial Council and, 
after its creation by the Act of March 
14, 1928, took an influential part in 
the formulation and adoption of re- 
forms of the Code of Practice pro- 
posed by the Council. 


disposi- 


During the ten years of his service 
on the bench, Judge Dietzman wrote 
eight hundred and _ seventy-seven 
opinions of the Court, ten dissenting 
opinions and two concurring opinions, 
a total of eight hundred and eighty- 
nine opinions. They are reported in 
fifty-three volumes of the Kentucky 
Reports, volumes 205 to 256, both in- 
clusive. Thesé compositions show a 
mastery of the pertinent facts in each 
case, however complicated, and an 
understanding of the legal principles 
applicable thereto, however recondite. 
This grasp of the essentials of a case 
made possible the happy brevity 


which characterized his opinions, in 
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cases where brevity was permissibl 
without a sacrifice of thoroughness. 

A year and a half after his retire 
ment from this Court, Judge Dietz 
man was a member of a Special Court 
of Appeals appointed to hear and cd 
cide appeals in two cases involving 
the constitutionality of an Act of th 
General Assembly of Kentucky, 
adopted at the Third Extraordinary 
Session of 1936, levying income taxes 
Judge Dietzman wrote the majority 
opinion in the principal case, uphold 
ing the validity of the Act as to the 
appellants in that case (Keynolds 
Metal Co., ct al., v. Martin, et al., 269 
Ky. 389). But in the second cas 
(Martin, Commissioner of Revenue, 
v. Wolfford, 269 Ky. 411), he wrot 
a dissenting opinion, in which two 
other judges concurred, supporting 
the view that the Act was unconstitu 
tional in so far as it levied the tax 
upon the salary of a state judge dur 
ing a term of office to which he had 
been elected before the passage of the 
Act. 

This was Kentucky’s first incom« 
tax statute and the ensuing litigation 
presented those intricate, constitu 
tional questions which have arisen in 
other jurisdictions following — the 
adoption of this form of taxation 
In his opinion in these cases Judg« 
Dietzman gave new proof of his grasp 
of constitutional principles and of his 
faculty for the lucid exposition of 
difficult questions. 

In his later years, Judge Dietzman 
was fond of referring to his exper! 
ence on the bench, sometimes in a 
humorous vein, sometimes with refer 
ence to interesting and important «i 
cisions in which he took part, but 
always with high respect and warm 
affection for those of his former col 
leagues who had admitted him to 
their friendship. His interest in the 
study of the law, both as a science and 
as an art, continued throughout his 
life, as is witnessed by the fact that, 
after leaving the bench, he served as 














KENTUCKY STATE BAR JOURNAL 


_ 
wn 
un 





a member of the faculty of the Law 

chool of the University of Louis- 
ville, the faculty of the Jefferson 
School of Law, and the faculty of the 
Summer Law School of Northwest- 
ern University. 

And now he is gone. ‘He shall re 
turn no more to his house, neither 
shall his place know him any more.” 
\Vith us there remains the memory of 
one who obeyed the admonition of 
the Prophet Micah. 

“And what doth the Lord require 
of thee but to do justly, to love mercy, 
ind to walk humbly with thy God?” 

FRANK A. ROPKE, 
James W. StITEs, 


LAFON ALLEN. 
june 15, 1945. 


RESPONSE BY 
JUDGE GUS THOMAS 

A wise man once wrote, “Praise 
is a debt we owe to the virtues of 
others.” Therefore, in the brief re- 
marks I shall make—though they 
might be interpreted as extravagant 
by some—is but telling the truth in 
the payment of a debt to the memory 
of one who possessed many virtues. 
Other wise men have also written that 
“An honest man is the noblest work 
of God,” and that “No legacy is so 
rich as honesty.” 

Judge Richard P. Dietzman, whose 
virtues we have met to commemorate, 
was abundantly possessed with such 
a legacy. In addition thereto his up- 
right course throughout his life por- 
trayed other virtues by the exercise of 
which he established a character and 
standing approaching as near to per- 
fection as it is humanly possible to 
do. My immediate association with 
him began when he entered upon the 
service as a member of this Court 
which lasted for ten years or more. 
During that entire time I never saw 
him angry, or heard him speak an 


evil word of another. He was strong 
ly attached to the practice of his pro- 
fession but more so in his work as a 
member of this Court. He often said 
that he had rather serve as a mem- 
ber of it, and receive the inadequate 
compensation provided therefor, than 
to earn in the practice of his pro 
fession an annual income of many 
times that amount. 

Every employee and every officer 
occupying the Capitol Building was 
his friend, and all of them appreciated 
his cordiality and pleasantry. He 
sympathized with the poor and the 
weak, and in declaring the law as he 
saw it, he neither knew nor practiced 
any partiality toward any class, nor 
was he swerved in his judgments be- 
cause of party affiliation. Members 
of all creeds, races, and occupied 
status of litigants in society, were 
equal with him in pronouncing judg- 
ment determining their rights. He 
went about the corridors of the 
Capitol dispensing sunshine and 
gaiety sometimes exhibited by his en- 
gaging in boyish whistling. He was 
courteous, considerate, and kind, as 
well as a profound lawyer having dug 
deeply into its declared principles and 
doctrines by which human society is 
governed. He, therefore, had no 
trouble in making friends, and _ be- 
cause of all of which | became very 
much attached to him, and his un- 
timely death affected me almost as 
much as if he had been a brother. 
The best way we can serve his 
memory is to follow the example he 
set, which, if done by all members of 
the human race, will dispense with 
wars, minimize the expense of gov- 
ernment, and make life vastly more 
enjoyable. To his widow and or 
phaned children the greatest consola- 
tion that can be offered is that of 
satisfaction and pride in the monu- 
ment that he built for himself. 












C. Hill Cheshire 


By CLAY WADE BAILEY 
Of the United Press 


Thirty-five years ago a lad, barely 
eighteen years old, entered the serv- 
ice of the Kentucky Court of Appeals, 
one whose name was destined to be- 
come as well known to the bench and 
bar of the state as those who wore 
the judicial ermine. 

On May 26, 1945, the Grim Reaper, 
Death, terminated that service, a 
service that ran longer consecutively 
than that of any individual who has 
worked for the state, when C. Hill 
Cheshire, 53, whose health had been 
failing for a number of years, suc- 
cumbed to an illness of several 
months’ duration. 

The first six years of that service, 
Cheshire served a§ assistant sergeant- 
at-arms of the Court under his step- 
father, James J. Smith. When Smith 
died, Cheshire was appointed to the 
post of sergeant-at-arms, an office 
which he held for twenty-nine years. 

It is difficult for those who have 
observed the Court’s proceedings 
through the years to think of the 
tribunal without recalling Hill Chesh- 
ire’s services to it. To many, the 
terms “Court of Appeals” and “Hill 


Cheshire” were well-nigh synony- 
mous. 
As sergeant-at-arms he was the 


Court’s chief administrative _ officer. 
One having business with the Court 
invariably found that it had to be 
cleared with Cheshire. 

The duty of procuring special 
judges for inferior courts during the 
absence or disqualification of the 
regularly elected judge, devolves by 
law on the Chief Justice. But Chief 
Justices long since delegated, in ef- 
fect, this authority to Cheshire. 


It fell to Cheshire’s lot, by diree- 
tion, of course, to procure lawyers who 
were willing to serve as special judge. 
He performed this task so well that 
it became a custom for the Chief 
Justice to sign blank appointment 
forms and for Cheshire to fill them in. 

In his official capacity, Cheshire 
also kept the books of the Court. He 
had little use for long complicated 
forms but preferred a simple double 
column ledger that could be placed in 
his pocket. His tastes were simple 
and he preferred a simple, easily un- 
derstood, bookkeeping system. 

When the Chandler reorganization 
act became law, a group of Chicago- 
ans (experts they were called) were 
hired to set up the new bookkeeping 
system. An involved, complicated sys- 
tem was decreed for the Court. ‘The 
recommended books were huge, 
heavy, cumbersome, and difficult to 
understand. 

Cheshire declined to use them. He 
continued to use his “little black 
00k,” which showed allotments to 
the Court on the receipt side, and ex- 
penditures for salaries and supplies 
as disbursements together with the 
balance remaining after each expendi- 
ture. 

The “little black book” later drew 
the praise of state inspectors as re- 
vealing all essential facts necessary. 

He was intensely loyal to the Court 
as an institution, and to the individu- 
als who comprised the Court, during 
the thirty-seven years he served as a 
valued employee of the Court. Many 
a member of the tribunal came to the 
bench without knowing much about 
Hill Cheshire. It was not long until 
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he was a bosom friend to each one 
of them. 

He ministered to the Judges’ needs 

inuch as a physician would care for 
his patients. Needed office supplies 
were always kept on hand and ready 
for the new Judge, all because Chesh- 
ire prepared for those details in ad- 
yanee, 

(ne thing, however, he would not 
do. He would never divulge in ad- 
vance how a case was to be decided. 
that would have been contrary to 
the Court’s code of ethics and in- 
structions to him. There yet remains 
one who will say that Cheshire ever 
ran afoul of those instructions. 

Many judicial giants served on the 
Court during the period of Cheshire’s 
service. These included men such as 
john D. Carroll, William Rogers 
Clay, and Richard Priest Dietzman, 
to mention only a few, who left their 
impress upon the state’s judicial 
escutcheon. These men were all ex- 
ceedingly’ fond of Cheshire. 

His loss to the Court will be deep- 
ly felt. He was the last of the public 
employees who came from the old 
Capitol to the New Capitol Building 
when the latter was opened for oc- 
cupancy in the fall of 1910. 

There were times. when Cheshire’s 
superiors entered into heated argu- 
ments among themselves—there were 
tense periods—yet throughout it all, 
Cheshire remained meticulously im- 
partial. It was not his task to decide 
cases or take sides. He was an em- 
ployee of the Court. Beyond that 
category he refused to step. 

The post of sergeant - at-arms 
seemed to many to be a family heir- 
loom. Cheshire’s maternal grandfath- 
er, Capt. William S. B. Hill, a Con- 
federate soldier who served with 
Judge Joseph H. Lewis in the War 
between the States, held the post a 
number of years, from 1890 to 1897. 
Previous to that Captain Hill served 
as tipstaff of the Court. 

Captain Hill and Appellate Judge 
Joseph H. Lewis were members of 
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the famed Orphan Brigade during 
that bloody fratricidal strife. Later, 
Judge lewis was instrumental in pro 
curing a post with the Court for Cap 
tain Hill. 

lor a short period following the 
death of Captain Hill, the post was 
filled by another, but in 1900 it was 
awarded to James J. Smith, step 
father of Cheshire. In 1910, Chesh 
ire became an assistant to his step- 
father in the sergeant-at-arms office. 
During the period of Smith’s decline 
in health, young Cheshire practically 
took over the functions of the post. 
When Smith relinquished the office 
it fell to Cheshire. 

Cheshire’s mother, Mrs. Eleanor 
Smith, who ran a boarding house here 
for many, many years and fed the 
great and near-great, was the daugh 
ter, mother, and wife of a sergeant- 
at-arms of the Court of Appeals. Mrs. 
Smith was widely known. Children 
and aged alike knew her affectionately 
as “Big Mom.” 

Cheshire, too, served as registrar 
treasurer of the State Bar Associa- 
tion since its inception eleven years 
ago. In this capacity he widened his 
acquaintance among lawyers—mem- 
bers of both bench and bar. 

Cheshire was a native of New 
Hope, Nelson County, but was 
brought by his parents to Frankfort 
when he was quite young. His father, 
Richard Cheshire, died when the 
future sergeant-at-arms was only five 
months old. 

Cheshire was proud of his family. 
Two of his sons are in the service. 
One of them, John Carroll Cheshire, 
received a special distinguished serv- 
ice medal for bravery in the South 
Pacific theater recently. The cita- 
tion is signed by Admiral Halsey. 
This son is now at a San Diego, 
Calif., naval base. 

Another son, Pfc. William Todd 
Cheshire, is with the Army in Eng 
land. In addition he is survived by 
his widow, Mrs. Sue Cheshire, form- 
erly of Madisonville; another son, 
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Hill Cheshire, Jr., Louisville; a 
daughter, Mrs. Patricia Cheshire 
Austin, Frankfort; a stepson, Robert 
Rudd, Madisonville; a_ sister, Mrs. 
Nancy Adamson, [*rankfort, and 
three grandchildren. 

Those thirty-five years of public 


KENTUCKY STAT 


E BAR JOURNAL 


service were eventful. His death 
marks the passing of an institution. 
He served longer with the Court 
than any other individual, either as 
an employee or a member of the 
Court. He merited the honors con- 
ferred upon him. 





How I Settled a Novel Case 


By BENJAMIN MAZIN 
Of the Jefferson County Bar 


A few weeks ago after the taking 
of a deposition, the attorney for the 
defendant and I agreed that there 
were no cases, exactly in point, in 
Kentucky or elsewhere, covering the 
same set of facts which were as fol- 
lows: my client was in the act of 
pushing a swinging storm door to 
gain the entrance of the vestibule, 
which led into a downtown drugstore. 
The glass to this storm door had been 
broken the night before, and all of the 
particles of glass removed. My 
client naturally assumed that the glass 
was in the door, and fell through same 
while attempting to push it open, re- 
ceiving some injuries. 

That afternoon while looking 
tt rough the last edition of the Louis- 
ville Times, I ran across the follow- 
ing article: 


WOMAN HURT BY DOOR 
NOT THERE GETS $500 
“White Plains, N. Y. April 6.— 
Mrs. Constance Riis, 42, Mt. Vernon, 
was awarded $500 damages for in- 
juries suffered when she _ returned 
home carrying an armload of pack- 
ages and attempted to open the glass 
paneled door ot her apartment house 
by leaning against it. The glass 
wasn’t there.” 


I immediately wrote to the Circuit 
Court Clerk ot Westchester County, 


New York, where White Plains is 
located, and requested the clerk to 
give me the name of the attorney 
handling the Riis case. The clerk 
furnished this information to me, and 
[ immediately wrote to the firm of 
lawyers the following letter: 

“The clerk of Westchester County 
Court was kind enough to give me 
your name as the attorneys who were 
recently successful in obtaining a 
$500 judgment for a lady who fell 
through a glass panel door. There 
was a news item about the matter 
in our local papers. 

“It so happens that on the day this 
clipping appeared, I was taking a dep- 
osition in a similar case. After the 
taking of the deposition, my opponent 
and | both agreed that there was no 
Kentucky law on a similar set of 
facts. Naturally, I was greatly 
pleased when I heard of your deci- 
sion, and I would greatly appreciate 
you sending to me the court’s in- 
structions of your case, together with 
any citations given to the court to 
establish sufficient law to have your 
case submitted to the jury. The facts 
in my case are that a lady was going 
into a store where she had been a 
customer many times before, and 
while pushing the door, she fell 
through same, as the entire glass had 
been removed. I believe the most 
pertinent question involved is, was it 
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the duty of my client to have noticed 
whether or not there was a glass in 
the door, where there is no marking 
or any other indication of the removal 
of the glass, and if she failed to notice 
whether the glass had been removed, 
was she guilty of contributory negli- 
gence, as a matter of law. 

“Thanking you for furnishing to 
me such information as you have, and 
thanking you for your kind co-opera- 
tion.” 

They were kind enough to send 
me the following reply: 


Re: Riis vs. Madloft Realty Corp. 

‘Replying to your letter of April 
19th, we wish to say that our recovery 
in the above-entitled action in the 
Westchester County Court was based 
solely upon general principles of neg- 
ligence and notice and contributory 
negligence which are, as we under- 
stand it, practically identical in your 
own state. We had no New York 
citations in point and simply sub- 
mitted the case to the jury as a ques- 
tion of fact as to whether the act of 
the landlord in leaving the glass out 
of the door for two or three days 
without barricade or warning consti- 
tuted negligence and the jury found 
that in fact it did. 

“The son of a tenant in the same 
apartment building broke in the glass 
in the front entrance door of the 
apartment house at noon on a Thurs- 
day or Friday. The superintendent 
of the building was immediately 
notified and removed all remaining 
fragments of glass but left the door 
without any signs or notices or strips 
across the window door frame where 
the glass had been. In the afternoon 
of the same day another tenant in the 
apartment fell through the aperture 
to the knowledge of the superintend- 
ent and still nothing was done to warn 
of the circumstances. Our client used 
the door on the evening of Thursday 
and Friday and in the morning with- 
out noticing the glass being gone and 
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late on the afternoon of Saturday, re- 
turning from a shopping tour with her 
arms full of bundles, she thought the 
glass was there and toppled over into 
the foyer. It further developed that 
after the second accident, the owner 
nailed strips of thin wood crisscross 
over the open space and the glass was 
installed the following Monday. 

“Having clearly established notice 
of the condition plus injury to others 
and a delayed barricade after two ac- 
cidents had happened, the jury found 
a negligent condition for which the 
landlord was responsible and cleared 
the plaintiff of contributory negli- 
gence. 

“We agree that an important ques 
tion is the duty of your client to have 
noticed whether or not the glass was 
in the door, but certainly in our state, 
this is a pure question of fact and not 
of law. Our own argument on our 
own trial was that you do not see 
glass but you do see through it and 
particularly when the area is not well 
lighted there is nothing to call atten- 
tion to the absence of the glass which 
one has grown accustomed to accept 
as being in place. 

“We should think that the fact that 
your case involves a door in a store 
would even more heavily call upon 
the store owner or operator to active- 
ly take all reasonable steps to protect 
all customer-invitees from risk of ac- 
cident. There was no _ controlling 
statute governing our own case of 
Landlord and Tenant and our com- 
mon law principles applied. 

“We regret that there is not more 
constructive information that we can 
supply and wish you the best of luck 
in your action. 

“Yours very truly, 
“Kent, Hazzard and Jaeger.” 


Armed with the newspaper clipping 
and the above letter, | was able to 
convince my opponent of the liability 
involved, and I am glad to state we 
were able to arrive at a_ settlement 
without going to trial. 








Retresher Courses for G. I. Joe 


By BEN F. WASHER 


Dean of Jefferson School of Law 


The secretary of the Kentucky 
State Bar Association made inquiry 
of the Jefferson School of Law of 
Louisville as to what it contemplated 
by way of a “Refresher Course” for 
veterans, home from the wars. In 
reply, a brief outline of a program 
was submitted to Mr. Rosenstein. Im- 
pressed with the possibilities of the 
plan, the secretary of the Bar Associ- 
ation requested that an enlarged state- 
ment be prepared for publication in 
the Bar Journal. In this way the fol- 
lowing statement from the Jefferson 
School of Law has reached the Edi- 
tor. 

The bar must consider two groups 
of men concerned-in the practice of 
the law. The first group comprises 
men of the law schools, many of 
them graduates, prevented from tak- 
ing bar examinations by military serv- 
ice. Test of legal acquirements, at 
tempted after two, three, or even six 
years of camps and fighting fronts, 
presents a formicable situation to an 
applicant for admission. The fate of 
these men is largely in the hands of 
bar examiners. Unless concessions 
are made to this class, it’s all up with 
them. After World War I, veterans 
were allotted a credit of a substantial 
number of points in Civil Service ex- 
aminations. 

The second group is made up of 
men who were admitted to practice 
before leaving for the armed forces. 
It is this group which the faculty of 
the Jefferson School will seek to 
assist. Most of such men are rusty 
on both theory and practice. They 
are altogether out of touch with new 
procedures and recent departures in 
legal principles. Being in a fox hole 


is quite different from being in a law 
dilemma. 

The returning lawyer will want to 
know—What has happened? How 
goes the science, sometimes defined as 
“confusion worse confounded”? Any 
new wrinkles in the fabric woven by 
forty-nine governments enacting and 
interpreting laws relating to a million 
complex situations ? 

The faculty of the Jefferson School 
of Law has been considering a “Re 
fresher Course” for the benefit of 
lawyers who discard uniforms for 
office coats. The plan as discussed by 
the faculty contemplates a two-weeks 
program, the first performance to be 
given about December Ist and _ the 
second sometime in May. It is pro 
posed to hold nightly sessions of an 
hour and a half duration. At these 
sessions, some member of the facult) 
will discuss recent cases handed down 
by courts of last resort, in which 
essential principles in various depart 
menis of the law have been treated 
and applied. The purpose of the dis 
cussion is to bring the veteran back in 
to a legal atmosphere. In other words, 
to help him adjust new harness for 
work in the law in place of military 
methods and measures. It is not con 
templated to deal with textbooks and 
elementary principles such as em 
ployed in the usual law courses 01 
even in the cramming process befor 
eXamination. 

As illustrative, the Williams family 
and their troubles in Nevada, North 
Carolina, and Washington might pro 
vide an evening’s discussion, both in 
teresting and instructive. The veteran 
could renew his acquaintance with the 
law of marriage, divorce, annulment, 
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the status of children, conflict of law, 
and the elastic qualities of the Federal 
(Constitution 

\ recent opinion from our Court 
of Appeals, Taxa Supervisors vs. 
Baldwin Piano Company, would sup- 
ply the occasion for a general resume 
oi the law of taxation—the various 
boards and officials connected with as- 
sessments and collection, the situs of 
property for taxation, distinctions be- 
tween residents and non-residents as 
regards tax liability. Incidentally, 
there would develop some little corpo- 
ration law—ownership of stock, the 
fiction of separate indentity, what 
constitutes “doing business” in a state. 

The last number of the advance 
sheets contains the opinion in Gray vs. 
Gray and the opinion contains much 
lavw—old and new—regarding the 
Kentucky Statutes against perpetu- 
ities and the common law as to re- 
straint on right of alienation. 

Of special value to the returning 
soldier would be administrative law. 
luch of this has developed since the 
war started. Practice before various 
hoards, commissions, and other gov- 
ernmental agencies was an _ intant 
when G. I. Joe left. In the few years 
of his absence, this branch of the law 
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has grown to be the biggest thing on 
the docket \ few selected cases can 
supply the facts out of which con 
troversies arose, the procedure pro 
vided for trial and decision, the regu- 
lations controlling various transac- 
tions, the law handed down on ques 
tions involved. 

Necessarily the plans of the Jeffer 
son School of Law are in the making. 
The program finally adopted must to 
a large extent be controlled by the 
demands of the veterans. But all 
lawyers who have remained at home 
should be thinking about giving aid. 
An exchange of views will be of great 
help in reaching good results. 


rc 


The following advertisement is 
taken from a Paris, Tennessee, paper 
of date September 13, 1828: 

“G. W. Terrell, Attorney at Law. 
Without the benefit of age or ex- 
perience; without the aid of theory 
or practice, offers his professional 
services to the public. He will prac- 
tice (if he can get any business) in 
the counties of Humphrey, Carroll, 
and Henry. He promises nothing 
but honesty in his profession, and 
not overmuch of that.”—E-xchange. 





Opinions of the Attorney General's Office 


A city of the fourth class cannot 
increase the pay of its policemen dur- 
ing their term of office, and such 
policemen can be removed only for 
cause, 

\ service man can file for public 
ofhce by telegraphic authorization. 

A year’s residence in the district he 
secks to represent is required of any 
candidate seeking election to the 
House of Representatives. 


A city and county may legally es- 
tablish a health department provided 
the indebtedness incurred does not ex 


ceed income and revenue for any 
year. 

An assistant city attorney is a city 
official and can be required to reside 
within the city’s limits. 

A person has a legai right to have 
a dance at his residence if no fees are 
required. 





Judgments Of Conviction Or Acquittal 
As Substantive Evidence 
In Civil Proceedings 


By EDWIN O. DAVIS 


EDITOR’S NOTE: Mr. Davis is associated with Mahan 
& Mahan of Louisville and has offices in the Starks Building. 


Quite often the same act by an in- 
dividual constitutes an offense against 
the state and a wrong against a fellow 
man. In the state’s action against the 
transgressor he may plead guilty or 
be found guilty despite his profession 
of innocence. The penalty may be 
classified as a felony or a misde- 
meanor. Subsequently the aggrieved 
fellow citizen institutes a civil action 
for personal redress. Is the judgment 
of conviction or acquittal admissible 
in the civil case as substantive evi- 
dence to support the cause of the 
person in whose favor the judgment 
would operate? By the great weight 
of authority the judgment is not ad- 
missible under any circumstances. 
See the legion of authority cited in 31 
ALR 262; 57 ALR 504; 80 ALR 
1145, and 130 ALR 690. Kentucky 
cases supporting this view are West- 
chester Fire Ins. Co. of New York 
v. Bowen, 219 Ky. 41, 292 S.W. 504; 
Sovereign Camp of Woodmen of the 
World v. Purdom, 147 Ky. 177, 143 
S.W. 1021; Occidental Ins. Co. v. 
Chasteen, 75 S.W. (2d) 363, 255 Ky. 
710; Bray-Robinson Clothing Co. v. 
Higgins, 276 S.W. 129, 210 Ky. 432. 

EXCEPTION: To this general 
rule there is a well recognized excep- 
tion, viz.: If the party to the civil suit 
pleaded guilty in the criminal case, 
it is admissible against him in the 
civil action as an admission. Booher 
v. Flowers, 292 Ky. 347, 166 S.W. 
(2d) 435; 31 ALR 278. 


It must be kept in mind that the 
question is whether or not the judg- 
ment is admissible as substantive evi- 
dence. Whether or not the judgment 
is admissible for the purpose of im- 
peaching a witness (as distinguished 
from a party) is an entirely different 
matter. Under 597 of the Civil Code 
the judgment of guilty may be in- 
troduced against any one who testi- 
fies, if the charge was a felony. Bates 
v. Com. 260 Ky. 551, 86 S.W. 
(2d) 322, but not if it was ren- 
dered on a misdemeanor, Day v. 
Com., 256 Ky. 76, 75 S.W. (2d) 
741. As stated above, if the judg- 
ment was entered upon a plea of 
guilty to a misdemeanor, made by a 
party to the civil action, it is ad- 
missible as _ substantive evidence 
against him, although it cannot be in- 
troduced for the purpose of impeach- 
ing him, Booher v. Flowers, supra. 


If the judgment was entered on a 
misdemeanor and was against a wit- 
ness who is not a party to the action, 
it is not admissible for any purpose, 
Bray-Robinson Co. v. Higgins, supra, 
providing the plea in the criminal ac- 
tion was one of “not guilty”; but if 
the judgment was “guilty,” entered 
upon a plea to that effect, it is ad- 
missible for the purpose of contradict- 
ing a mere witness, under 596 of the 
Code. The fact that it was entered 
upon a trial for a misdemeanor does 
not prevent its admissibility in the 
civil action, but the witness against 
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whom it is introduced is then per- 
mitted to thoroughly explain all of the 
facts surrounding the entry of the 
plea, such as his motive for making 
it, etc. Watson v. K. & I. Bridge 
& R. R. Co., 137 Ky. 619, 126 S.W. 
126. 

While, at first blush, the distinc- 
tions may seem confusing and even 
nebulous, actually they rest upon 
sound legal principles and do not in 
any manner conflict. The entire ques- 
tion is better understood, and the 
distinctions are better recognized if it 
is kept in mind that an admission may 
he made only by a party, although, 
sometimes, in moments of laxity, 
courts are prone to pronounce any 
contradictory statements of anyone 
who testifies as “admissions” or “dec- 
larations against interest.” Of course, 
statements made by persons not 
parties to the action, whatever the 
purport or character of the state- 
ments, cannot be more than contradic- 
tory declarations and, as such, may 
never be admissible as substantive evi- 
dence unless made under such circum- 
stances as to come under the res 
gestae rule, Watson case, supra. On 
the other hand, a statement made by 
a party, which acts to his prejudice at 
the time of trial, constitutes an ad- 
mission, and is admissible against 
him regardless of where, when, or 
how made, although, of course, he 
has the right to explain it to the jury, 
L. & N. v. McCoy, 261 Ky. 435, 87 
S.W. (2d) 921; Johnson v. Langley, 
57 S.W. (2d) 21, 247 Ky. 387. 


CONFLICTING AUTHORITY: 
lt will be noted that in none of the 
cases cited was a judgment of acquit- 
tal, whether in a misdemeanor or a 
felony, introduced or held competent 
in a later civil action. In all of the 
cases cited in support of the general 
rule the right to introduce such a 
judgment for that purpose was spe 
cifically denied because of the differ- 





ence in the criteria by which the find- 
ing by the jury of “guilty,” would 
be governed. “In a criminal case the 
jury is required to believe from the 
evidence beyond a reasonable. doubt 
every fact essential to the guilt of the 
accused, while in a civil case a jury 
may find against him if it believes 
from the evidence that he has brought 
about the destruction of his property 
by fire,” Bowden Case, supra. 

In the face of these authorities to 
the contrary, when the question was 
presented to the court in the case of 
Wolf v. Employers Fire Ins. Co., 282 
Ky. 824, 140 S.W. (2d) 640, the 
dictum was given that “the judgment 
of conviction as well as the judgment 
of acquittal are each admissible cir- 
cumstantial facts available to the 
party in whose favor they are, in a 
later civil action involving the same 
facts as were determined in_ the 
criminal prosecution It will be 
noted that in the Wolf case there was 
a conviction of a felony; hence the 
advice that the same was true as to an 
acquittal, and the employment of the 
all-inclusive term “criminal prosecu- 
tion,” was not necessary to the de 
cision of the case. It will also be 
noted that no authority whatsoever 
is cited in support of that proposition 
A reading of the case will demon 
strate the motives which impelled the 
court to make its statement. It had 
hefore it a situation where persons 
had been convicted of arson and later 
sued an insurance company which 
had coverage on the burned buildings. 
The defendant pleaded the conviction 
in the criminal case as res judicata in 
the civil proceeding. The appellate 
court denied the validity of the plea, 
pointing out that of all the states, only 
Virginia recognized it under those 
circumstances. The statement alluded 
to was then made. Manifestly, the 
reason for this pronouncement was 
almost overwhelming under those par 
ticular facts, but under different 
circumstances it loses its appeal. 
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In the case of Greenwell’s Adm’r 
v. Burba, 298 Ky. 255, 182 S.W. (2d) 
436, the operator of a motor vehicle 
was found guilty of manslaughter 
arising out of the manner in which 
he had parked a truck on the high- 
way and which truck was struck by 
an automobile filled with youths who 
were driving at a high rate of speed. 
The lower court refused to allow evi- 
dence of the conviction of the defend- 
ant to be introduced by the adminis- 
trator of the decedents’ estates. On 
appeal it was held that the error was 
not a reversible one for the reason 
that the youths were guilty of con- 
tributory negligence as a matter of 
law and a directed verdict should 
have been given for the defendant; 
however the dictum of the Wolf case 
was broadened by further dictum that 
“Evidence of a subsisting judgment 
adjudging a person guilty of a crime 
or a@ misdemeanor is admissible as 
tending to prove the facts recited 
therein and every fact essential to sus- 
tain the judgment.” There is no 
statement in the opinion that the same 
would be true if the judgment had 
been for an acquittal. 


SUMMARY: 1. There is no case 
in Kentucky where it has been held 
that an acquittal in either a felony or 
a misdemeanor is admissible in be- 
half of the person in whose favor it 
was rendered, but there are several 
to the contrary. (Cases cited in sup- 
port of the general rule, supra.) 


2. There is no case in Kentucky 
which holds that a conviction of a 
misdemeanor, not entered on a plea 
of guilty, is admissible against the 
person in a later civil action as sub- 
stantive evidence. (Cases cited in 
support of general rule, supra.) 


3. A conviction entered upon a 
plea of guilty to a misdemeanor or a 
felony, is admissible as sudstantive 
evidence, where the party against 


whom the judgment was entered is a 
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party to the civil action. Booher y. 
Flowers, 292 Ky. 347, 166 S.W. (2d) 
435. 


4. If the person against whom the 
judgment was rendered in the crim 
inal action is a witness merely, and 
not a party, the judgment of guilty, 
entered upon his plea to that effect, 
cannot be introduced in the later civil 
action as substantive evidence, but 
only for the purpose of effecting his 
credibility. Watson v. K. & I. Bridge 
Co., 129 S.W. 341. (On petition to 
modify opinion. ) 


ADDENDUM: Although the dicta 
in the Wolf and Burba cases do noth- 
ing more than indicate the adoption 
of rationae decidendae contrary to 
that followed in other jurisdictions, 
and do not carry the weight of ju 
dicial precedent, except to a limited 
degree, the persuasiveness of the pro- 
nouncements cannot go unnoticed if, 
indeed, they are not misconstrued. 
For that reason the following views 
are humbly submitted to the bar for 
whatever they may be worth. 

A rule that a judgment of convic- 
tion or acquittal in a misdemeanor, re- 
gardless of a plea of innocence, is 
admissible as substantive evidence in 
a later civil action violates a great 
many fundamentals of fairness and 
cardinal rules underlying principles of 
evidence. The broad statement neither 
indicates nor permits a distinction be- 
tween misdemeanor judgments en- 
tered upon verdicts of juries and 
those of less seriousness pronounced 
by a judge who acts as his own fact 
determining tribunal. To allow an in 
troduction before a jury of his “find 
ings of fact” as evidence in the form 
of a judgment is tantamount to ac- 
cepting the hearsay testimony of an 
assumed expert witness who is per 
mitted to give his opinion on a point 
in issue without the right to cross 
examine him concerning his qualifica 
tions, motives, or interests in the mat 





as 

















ter. Since most of the current efforts 
to introduce criminal judgments as 
evidence in civil cases are in actions 






™ where the accused was found guilty 
® of some violation of the motor vehicle 
} laws, and when due regard is given 
' to the proclivity oft juries to give un- 


due weight to what appears to be 
legal fiat, the evil of adopting such 
a rule of evidence becomes manifest. 

Strictly from the practical stand- 
point of a practitioner, it is an ener- 
vating nuisance. With the knowledge 
that the judgment entered on a minor 
trafic violation might greatly prej- 
udice his client’s case in a subsequent 
civil proceeding, it is impossible for 

lawyer to allow his client to enter 
a plea of guilty to a small fine, what- 
ever the questions of expediency or 
expense involved. On the contrary, 
he must prepare his client’s case with 
a great deal of pains and forbid him 
to enter a plea of guilty, and see that 
all favorable witnesses are present in 
court to prevent the judge trom find- 
ing him guilty in any case. It creates 
a “tempest in a teapot,” congests the 
courts, wears out the witnesses, often- 
times becomes a veritable “pre-trial 
trial,” with opposing counsel having 
no real concern except for the effect 
that the present judgment might have 
in the subsequent civil trial. 

It might be maintained that while 
the above may constitute practical and 
sound legal reasoning so as to prevent 
the introduction of a judgment of 
guilty on a misdemeanor despite a 
plea of innocence, it‘fails to stand a 
strict legal test when applied to a plea 
of guilty, since such a plea constitutes 
an admission and all admissions are 
admissible, whenever or wherever 
made. 

The law is nothing if not practical. 
At least that is one of its ultimate 
There sufficient “excep 
tions” in the law——and certainly in 
rules of evidence—to demonstrate this 
ctfort of the law not to close its eyes 


aims are 
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to realities by reason of the glare of 
an ancient and ubiquitous rule. If 
the introduction of a judgment of 
conviction entered upon a plea of 
guilty permits the witness to enter 
into a long dissertation on the sur- 
rounding which im 
pelled him to enter such a plea (and 
the detailed treatment of the accused’s 
excuse given in the Watson 
shows how protracted the explana- 
tion may be) then it seems that the 
rule that not everything which is 
logically relevant is legally admissible 
because of the limitations of time, 
the human mind, and practical con 
siderations, should be applied. Steph 
Dig. Ev. Art. 1; Best, Ev. p. 251; 
Dalpe v. Bissette, 99 Vt. 179, 130 A. 
591. 


circumstances 


case 


These remarks by no means ex 
haust the subject, but they may have 
exhausted the reader. It is sufficient 
to say that many more, and possibly 
more. cogent, 


reasons may be ad 
vanced in support of the 


non-ad- 
missibility of judgments rendered in 
criminal proceedings, and especially 
in misdemeanors. 


The assessor of Barren County had 
a colored man-servant who he paid 
regularly on Saturday. Each Tues- 
day the servant began to borrow 
money from his employer. The as 
sessor asked, “I pay you every Satur- 
day, what do you do with your money 
so that you have to begin borrowing 
each Tuesday?” The servant replied, 
“Boss, I don’t reckon you has ever 
been a nigger on Saturday night.” 


Luke: “What is a ‘counter-irri 
tant’ ?” 
MeGluke: 


all day and doesn’t buy anything!” 


“A woman who shops 


lmpressions. 
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A juror was being examined. The 
questions and answers went like this: 

©. Are you a citizen and house- 
keeper of this county? 

A: Yes, sir. 

©. Are you a married man? 

A. Yes, Have been married 
three years. 

(J. Have you formed or expressed 
an opinion——? 

A. No, sir, not for three years, 


sir. 


The Negroes were having a barbe- 
cue and barn dance down in North 
Benton one Fourth of July. Along 
about 3 o'clock in the afternoon Billy 
Cross got drunk and broke into the 
dancing ring flourishing an old razor, 
and broke it up. He was brought into 
police court upon a charge of a breach 
of the peace. Mandy Owens, a large 
straw-toned colored lady, was on the 
stand as a witness. for the prosecution 
and, of course, excited. The city at- 
torney asked: 


“Mandy, what is your age: 

She stuttered a time or two, ex- 
claiming: “58-58,” and then turning 
to the judge she said: “Judge, I jes’ 
declare to goodness, I’s plumb dis- 
tracted, it’s 58, but I’s clear forgot 
whether that’s my age or my bust 
measure.” The judge said: “Go 
ahead, Mandy, and tell what they did 
when Cross came in.” She replied: 
“They jes’ squandered, judge.” 
“Well,” the city attorney persisted, 
“What did you do?” “Who, me,” 
she exclaimed, “why it made me 
plumb mad.” “Well, what did you 
do when you got mad?” “Well, I 
jes’ said, let me git to him—jes’ let 


me lay my hands on him and I will 
turn him every way they is but loose.” 
The prosecution continued by asking 
her when Mr. Cross finally ceased his 
activities, and she exclaimed: “Why, 
when Bruder Reuben [letcher floored 
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him.” “What did he then say?” was 
the next question. “Why, Mr. Cross 
jes’ looked up and said to Bruder 
Fletcher, ‘who, if at all, is you, may 
| ask?’ and Bruder Fletcher replied, 
‘Why I’s de niggah what you thought 
you was when you come in here and 
broke this dance up.’”’ 

When the prosecution got through, 
Cross, black, thirty-two, and in his 
old army uniform stood up before the 
judge. He bore the marks of his re 
cent adventure at the dance, but he 
smiled pleasantly through two or 
three stitches and a yard or so of 
courtplaster. “You are charged with 
breaking up this dance, and assaulting 
five men with your razor,” said Judge 
Higgins. “What have you to say? 
Is that the way to celebrate the 
fourth of July?” “I suttenly did 
razor dem _ coons,” admitted the 
prisoner. “You are just back from 
I'rance, too, I understand,” said the 
Judge. “Yes suh, Your Honor.” 
“Have you no respect for your coun 
try, or your uniform, or your flag?” 
“Now, listen, judge, dem_ things 
didn’t hab nothing to do wid dis danc« 
at all. I went down to dis barbecue, 
and my uniform des naturally attract 

Dey des flocked and dey 
Dat’s whut made dem yaller 

mussy. Dey wuz 
i done took fo’ han’ 


de ladies. 
flocked. 

no-count 
jealous, jedge. 
some gals to de ice cream counter and 
den de trouble begin.” “But you in 
vited the trouble, didn’t you?” asked 
the judge. “No, yo’ Honor; hit des 
nachurally follered us to de ice cream 
counter. Den one of dem chocolate 
coons says to me: ‘niggah, you is de 
last drop of sweat often de last candle, 
and it is kaze yo’ tongue is a wick 
dat makes you sputter when you 
talks... An dat wuz whar de razor 
was drawn, yo’ Hlonor, and frum den 
on, I des nachurally fergits whut else 
rom Judge MecGre; 


coons 


takes place.” 
or’s lecture. 
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Enlightening Spoonerism 


At the 1943 fall term of the United 
States District Court for the Western 
District of Kentucky, presided over 
by Judge Shackelford Miller, Jr., a 
defendant represented by Guy C. 
Shearer, Louisville attorney, was on 
trial for violating the Mann Act in 
that he allegedly transported a girl 
from Connecticut via Cumberland, 
Maryland, to Louisville, Kentucky, 
for immoral purposes. 

The prosecutrix and first witness 
for the Government was a sixteen- 
year-old girl, who appeared to be at 
least twenty-five years of age. Under 
cross-examination she became very 
confused and certainly seemed in 
capable of telling a straight story for 
any length of time. T[ortunately As- 
sistant U. S$. District Attorney J. 
ldudley Inman didn’t have to rely en- 
tirely upon the word of the girl for 
convincing proof. Among other things 
the girl admitted was that she had 
heen fined in Connecticut because of 
her dancing conduct and that when 
she first met the defendant, she was 
doing a strip tease dance in a carnival 
side show near Strafford, Connecticut, 
that “she was at the time dancing in 
the nude.” 


In his address to the jury, Shearer 
sought to impress the jury relative to 
the girl’s past history and more par- 
ticularly the circumstances of their 
meeting. He obviously intended to 
say, “Why, the first time the defend- 
ant ever saw her she was dancing in 
the nude,” but alas, due to one of 
those accidental twists of thought and 
tongue, he said, “Why, the first time 
the defendant ever saw her, she was 
dancing in the mood.” 

lt is needless to say there was 
laughter in the courtroom, and a very 
embarrassed attorney managed to 
continue addressing the jury. 
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A Shirt Tale 






A man named Works, a friend of 


mine, 
Hung two red shirts on his clothes 
line 
Now, [ll tell what Works he did, 
He bought a goat just for a kid; 
That goat he got out one night at nine 
And ate those shirts right off the line, 
That made Works mad and then he 
swore, 
Begosh he’d have that old goat’s gore, 
He jerked him upright by the back 
And chained him to the railroad track 
Just then the engine hove in view, 
Too Loot, Tog toot, Too 
Say Au Revoir but not goodbye 
That goat he was too wise to die; 
He coughed away with might and 
main 
Coughed up those shirts and flagged 
the train. 
Amen. 
os 


We recently read a brief in which 
the writer used this expression: “The 
law is the same whether the defend- 
ant has been convicted or ‘turned 
loose.’ It occurred to us that it 
would have been more corisistent 
language if it had been written “flung 
in jail or turned loose.” 


rT 


A Negro defendant explained his 
fiscal operations as follows to Judge 
Frank O’Brien. 

“Well, judge, Tuesday is my pay 
day and my boss gives me a little 
money. I go over, get my girl, and 
gives her a little of it. Then we go 
by the liquor store and give the man 
there a little. After that I get ar- 
rested and give the judge a little.” 


—Exchange. 














The State Court of Appeals entered 
an order June 23rd approving the re- 
vision of rules governing admittance 
to the bar. 

Under the new ruling, college credit 
for classes attended under the armed 
forces training program will be ac- 
cepted as part of the college training 
required for entrance into law school. 

The revised rulings require that 
after August 1, 1945, persons intend- 
ing to take a bar examination must 
file with the clerk of the Court of 
Appeals an affidavit of intention three 
months prior to the examination. The 
affidavit, which is to include full in- 
formation on the applicant’s back- 
ground, will be submitted to a newly- 
created committee on character and 
fitness. The committee included the 
secretary of the board of bar ex 
aminers and two attorneys appointed 
by him. 


The 
the Court of 


judges and commissioners of 
Appeals and the federal 
judges of Kentucky were honor 
guests of the Louisville Bar Associa- 
tion at a dinner at the Kentucky Hotel 
June Ist. U. S. Circuit Judge Flor- 
ence Allen of Cleveland was the guest 
speaker. 

General Eldon S. Dum- 
guest speaker at me- 


May 


Attorney 
mitt was the 
morial services held in Pineville, 
27th. 


Attorney F. Philip Hargett, now 
in the judge advocate general’s office 
in Columbus, Ohio, ran in absentia 
for prosecutor in Maysville police 
court and was nominated in the 
Democratic Primary election; has no 


opposition in coming general election. 


Wood of 
Mason County is now lieutenant in the 


Attorney Houston L. 


U. S. Navy and aboard the U. S. 5 
Higbee somewhere at sea. 


Lt. John S. Cooper is unopposed 


for circuit judge and Hon. Russell 
Jones is unopposed for common 
wealth’s attorney for the 28th Ju 
dicial District. 

Hon. Reginald W. Becker has re 


turned to his law practice at Ashland 
after his discharge on the point sys 
tem from the Army. 


Mr. Emmet V. Mittlebeeler of the 
Jefferson and Franklin County bars 
has been discharged from the Army 
of the United States after having been 


associated with the Air Forces in 


Kgypt, Libya, Tunisia, Sicily, Italy, 
Corsica, and I*rance, and having done 


work in Germany. 


Attorney Edward W. Sturgeon of 
the Jefferson County bar has been 
promoted to captain. He is stationed 
at Camp Breckinridge. 


intelligence 


Hon. William D. Sparks of Louisa, 

soldier on furlough from the Phil 
ippines, was admitted to practice be- 
fore the Court of Appeals while his 
train taking him home stopped in 
l'rankfort, August 2nd. 


Attorney Fred C. Drake, formerly 
of Covington but now of Warsaw, is 
the Democratic nominee for county 
attorney of Gallatin County, without 
opposition. 

William P. Leslie, a native 
died at his home in 
July 3lst. 


Judge 
Floyd County, 
Kastland, Texas, 
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litorney James FP. Clay of Dan 


has been named chairman of the 
ior Bar Committee of the State 


4 ~ 7 T 
sociation and chairman for Ken 


ky of the Junior Bar Conference 
he American Bar Association 


The following commonwealth at 
nevs have been nominated and 
no opposition in the November 


1Onl 


lavious B. Martin, Mayfield; Ist 
rict fo. a third term 


lland G. Bryan, Paducah; 2nd 


ict for a third term 


in T. King, Cadiz; 3rd District 
a fourth term 


livin Lisanby, Princeton; 4th Dis 
tor a first term 


L. Garnett, Glasgow; 10th Dis 
tor a first term 
Circuit Judges Ira DD). Smith, Hop 
sville, 3rd District; //. F. S. Bailey, 
disonville, 4th District; and L. B 
ndley, VOth District are each un 
wsed for re-election 


ltlori y Delbert agli Oo! lLancas 
has resigned as malt beverage ad 
strator and commis 
sioner of the State Alcoholic Beve1 
e Control Board and will return to 


associale 


ale prac tice 


n. J. Verser Conner of the Jef 
son County bar has been advised 
his son Lt. J. V. Conner, Jr., was 
din action January 4th. Lieuten 
Conner had previously been re 
cd missing in action 
\lembers of the Campbell County 


bar Association held their annual pic 


nic July 10th at Martz Grove, Ross. 
Charles J. Melville was chairman 
the committee in charge. The 


leature was a baseball game between 

s headed by Judge Odis W. Bert 

n and Commonwealth Attorney 
Wilham J. Wis 

\ chicken dinner was served at 6 

Swimming, horse shoe pitching, 


‘ j 
ia 


and tennis also were on the program. 





ATE 
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Other members of the committee were 


Lawrence Drahmann, Martin Kirch 


hoff, and /larry Luedek« 


llon. Joe L. Hughett ot Louisville 

ar Was appomted an assistant at 
orney general, June 19th. He suc 
Hlarry H. Wilson ot 
\lunfordville, who became deputy 
ommissioner of welfare 


ceeded //on 


Attorney M. A. Gray of Corbin has 
been presented with a gold medal as 
token of more than twenty-hve 


years representation of a fire insur 
ince company by the company 


here were twenty-five applicants 
for law license who took the bar ex 


mination in June 


llon. Albert B. Chandler and Hon 
olvin P. Rouse of Versailles have 
moved their offices to the two-story 
building on Court Street in the rea 
of the Woodford Bank building. This 
huilding thus resumes its role oft 


housing lawyers, which has been its 
function for almost a century. 


ludge Z. Wells ot Paintsville 
S¢ rved as spt ( ial judge ot the Perry 
Circuit Court in june. 


Hon Clyde Miller ot 
served as special judge in the Floyd 
Circuit Court in June 


Ilon. Robert P. Hobson of the 
louisville bar addressed the |exing 
ton Bar Association at a dinner meet 
ing, June 29th 
authorized Practice of Law by ‘Trust 
( ompanies.” 


| Ooulsa 


His subject was “Un 


The Fayette County Bar Associa 
tion is holding a weekly free legal 
clini \t the clinic members of the 
association give free legal advice and 
assistance to persons unable to employ 
counsel, 


Vr. R. H. Tomlinson of the Lex 
ington bar reported to police May 
2\Ist that he had been beaten and 
robbed of $50 on May 20th by a 
Negro assailant. 
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Judge Lawrence S. Hail and Judge 


B. J. Bethurum have formed a part 
nership for the practice at Somerset. 

Attorney S. H. Rice has resumed 
his practice at Irvine, where his office 
since his induction 


. has been closed 


into the Army in 1942. 


Attorney Oscar Stoll of the Jeffer- 
son County bar has been busily en- 
gaged in defending the service men 
and seeing to it that they are not im 
posed upon by landlords or others. 


Attorney Carroll W. Morrow, who 
has been with the I’. B. |. for the past 
three and one-half years, has returned 
to Madisonville for the practice of 
law. 

On June 29th the Bourbon County 
bar was host at a dinner given in 
honor of their fellow townsman, the 
/ion. Wm. B. Ardery, judge of the 
l4th Judicial District. The dinner 
was given at the camp of Mr. William 
B. Blanton, a member of the Bourbon 
County bar, and the invited guests in- 
cluded the judges and commissioners 
of the Court of Appeals, the Secretary 
of State, and members of the bar from 
Woodford, Scott, and Franklin coun- 
ties. 

Hon. Grover C. Thompson of the 
Lexington bar was elected vice presi- 
dent of the Commercial Law League 
of America at the group’s executive 
meeting in Chicago, July 26th. 


Judge Chester D. Adams of the 
Fayette Circuit Court has ruled that 
money lost by betting on an election 
cannot be recovered by the individual 
who lost it, but that it may be for- 
feited to the commonwealth under 
proper conditions. 

Attorney Wells Overby of Murray 
has reopened his law office at Murray 
after being discharged from the | 
S. Navy. 

County Attorney Brents Dickinson 
of Barren County has resumed his 
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duties as county attorney and re 
opened his office in Glasgow after be 
ing discharged from the U. S. Army 
Hon. Paul Greer of Glasgow served 
as county attorney during Mr. Dick 
inson’s enlistment. 


H1on. Raymond Stephenson of th 
Jefferson County bar, formerly chiei 
attorney for the Office of Price Ad 
ministration, has been discharged 
from the U. S. Navy Reserve and is 
now associated with Hon. Charles 
larnsley and Hon. J. W. Hottell in 
the practice. The firm name is Farns 
ley, Hottell, and Stephenson, and the 
offices are located in the Louisvilk 
Trust Building. 


Attorney H. L. Kirkham, formerly 


of the Louisville bar, has moved to 
Lawrenceburg, where he has_ been 
sworn in as a member of the Law 


renceburg bar. 


The University of Louisville on 
June 23rd conferred the honorary de 
gree of Doctor of Laws upon D>) 
James Y. C. Yen, internationally 
known Chinese linguist. 


Ex-service men will be eligible fo: 
admission to law schools on the basis 
of what they learned in the Army 
rather than on what they learned in 
prelaw school, under revised regula 
tions approved by the Court of Ap 
peals on June 22nd. This means that 
years in the armed 
he accepted instead of two years ol 
prelaw work, as now required. 


iwo forces miay\ 


Mr. L. Frank Zerfoss, a former at 
torney at Ashland, died at his honx 
in Nashville, Tennessee, July 22nd 

The law offices of Judge W. / 
White, of Mt. Sterling, were entered 


and ransacked the night of July 31st 


The combination of the office safe was 
chiseled off and a small amount o 
money taken. 


Atlorney George W. Cline has 
opened offices for the general prac 
tice in the Cozy Building at More- 
head. 
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Miss Elizabeth Gillespie of the 
\lason County bar has been promoted 
from pension adjudicator to authori- 
vation officer at the United States 
Veterans Administration at Lexing- 
ton. 


Judge J. C. Carter of Tompkins- 
ville, Cireuit Judge of the 29th Dis- 
trict, will retire as circuit judge Janu- 
ary Ist, at which time he will have 
completed thirty-six years as judge of 
that district. 


Commonwealth's Attorney Milton 
Whitworth of Brandenburg has been 
discharged from the Army and 1s back 
on the job. During his absence the 
/ion. Allen Cubbage of Litchfield 
served as commonwealth’s attorney. 


Attorney Joseph RK. Carpenter of 
the Frankfort bar was appointed a 
field agent of the State Department of 
Revenue, June 14th, to ferret out 
taxes. 


Attorney Homer Garvey of Cov- 
ington has been discharged from the 
\rm) and is now associated with 
lion. B. F. Graziani in the Coving- 
ton Trust Building for the practice. 


Dean Alfred E. Evans of the Uni- 
versity of Kentucky Law School has 
been appointed an honorary member 
of the Peruvian Institute of Law and 
Procedure in consideration of his out- 
standing and excellent qualities as 
professor at the University of Ken- 
tucky. . 


Attorney Paul M. Runyon has re- 
opened his offices at Flemingsburg. 
\Ir. Runyon has been with the Wage 
and Hour Public Contracts Division 
of the U. S. Department of Labor for 
the past two and a half years. 

The U. S. Supreme Court has up- 
held the Illinois Supreme Court in 
refusing to grant a law license to a 
twenty-seven year old conscientious 
objector, the point being that the ap 
plicant’s idea as to the use of force 
in upholding the law is inconsistent 
with the duties of an attorney. 


STATE 

















BAR JOURNAL 171 








Attorney Marshall P. Eldred has 
resigned as special assistant to the 
United States attorney for western 
Kentucky and entered a law partnet 
ship with Eli H. Brown JII and 
Dorsey W. Brown at Louisville. The 
firm name is Brown and Eldred, with 
offices in the Kentucky Home Life 
Building. 


Attorney John H. Clarke, Jr., was 
nominated for county attorney of 
Mason County in the Democratic pri 
mary and is opposed by Republican 
Attorney James M. Collins in the 
general election in November. 


Attorney Eugene C. Royse was 
nominated in the Democratic Primary 
for police judge of the City of Mays 
ville and is unopposed in the No 
vember general election. 

The office of Circuit Judge ol 
Mason, Fleming, and Robertson coun 
ties is now being filled by Attorney 
William D. Cochran of Maysville, 
who was appointed upon the death of 
Judge C. D. Newell. Attorney Don 
ald L. Wood of Maysville was nomi 
nated for that office without oppos! 
tion in the 1945 Democratic primary 
and is opposed in the November gen 
eral election by Attorney C. R. Barker 
of Brooksville, Republican. Attorney 
Wood is now county attorney of 
Mason County. 


~ Judge J. S. Sondusky of Somerset 
expects to open his law office in Som 
erset following his turn as circuit 
judge, which expires January Ist. 

Attorney J. B. Johnson of Williams 
burg will be the next circuit judge of 
the Whitley-Knox-McCreary Judicial 
District. This is the first time in the 
history of the district that a man has 
been handed the nomination and elec 
tion to a full term as circuit judge 
without opposition 





Legal Exams Rules Aired 
Revisions in rules governing State 
Bar examinations were discussed for 












172 KENTUCKY ST. 
two hours before the Court of Ap 
peals, June 11th. 

Colvin P. Rouse of Versailles, sec- 
retary of the State Board of Bar I*x- 
aminers, described the changes in 
eligibility and in the examinations as 
being designed to tighten up the rules 
in some respects, but to liberalize 
them in others and to grant returning 
service men better opportunities to 
qualify to practice law in Kentucky. 

Dean Ben F. Washer of the Jeffer- 
son School of Law, Louisville, pro- 
tested the changes were inspired by 
the American Bar Association in an 
effort to “exterminate” law schools 
which operate at night. He said that, 
if adopted, they would bar young men 
who have to take their law courses in 
the evening while working in the day 
to support themselves. : 

Dean A. B. Russell of the Univer- 
sity of Louisville’s Law School and 
others declared the changes were sug- 
gested by a State Bar Association 
committee after studying other states’ 
regulations. After tentative changes 
had been made in the proposed re- 
visions, Washer said “the most ob 
jectionable” changes had 
moved. 


been re 


One of Washer’s objections was 
based on a proposal to require at least 
1,050 hours of classroom work in a 
law school before taking a State Bar 
examination, but that was tentatively 
changed to 


make it a minimum of 
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787.5 hours or the possession of an 
LL.B. degree from an accredited law 
school. 

Among alterations in the rules 
designed to aid ex-service men wa 
one authorizing admission to law 
school, as equivalent to the regularl 
required two years of college work. 


ee 


The Journal again dutifully report 
deaths in our ranks not heretofore rm 
ported “ 

C. Hill Cheshire ot 
Frankfort, May 26. 

Charles C. Grassman of 
at Paducah, May 25. 

W. B Moody of 
Louisville, July 1. 

T. F. Birkhead of 
()wensboro, June 29. 

Milton Johnson of Germantown at 
Germantown, June 16. 

James N. Kehoe ot 
Cincinnati, June 14. 

James C. Rogers of Covington at 
it. Mitchell, June 13. 

John A. Logan of Bowling Green 
at Bowling Green, July 19. 

J. J. Moore of Pikeville at 
ville, August 5. 

FE. Balie Baker of Le 
Rochester, Minn., July 25 
Pharmer P. Hinkle of 

\shland, June 24 

Walker Robinson of 

West Baden Springs, Ind., 


Frankfort at 
Paducah 
Castle at 


New 


Owensboro at 


Maysville at 


Pike 
yuisville at 
Ashland at 


Paintsville at 
\ugust 27 
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